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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Monday, the 23rd day of December, 2013

Title Appeal No. 75 of 2013

Shri Prabhat Ch. Das                 ...............….. Appellant/Plaintiff

-Versus-

1.  Secretary,  Department  of  Home,  Govt.  of  Assam,  Dispur, 
Guwahati-6

2. Deputy Commissioner, Kamrup (Metro), Guwahati-1

3. The Officer-in-Charge, Bhangagarh Police Station

         .................. 
Respondents/Defendants

This appeal coming on for final hearing on 22.11.2013 in 
the presence of –

Mr. P. K. Baruah             ...… Advocate/Pleader for Appellant

Mr. G. N. Kakati ...... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The  instant  title  appeal  is  directed  against  the 
Judgment  and  Decree  dated  10.04.2013  passed  by  the 
learned Munsiff No. 4, Kamrup, Guwahati, in Title Suit No. 
302/2012.  The  case  of  the  plaintiff  in  Title  Suit  No. 
302/2012 is that his son, namely Sri Mrinmoy Das, aged 
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about  22 years,  has  been missing from the  GMCH since 
14.10.2003  when  he  was  undergoing  treatment  as  an 
indoor  patient  in  the  Psychiatry  Department  of  that 
Hospital. Dr. Sangeeta Dutta, the Doctor on duty, lodged an 
FIR in this connection at Bhangagarh P.S. on 15.10.2003. A 
case was registered in this regard. A news item was also 
published in the Assamese Daily Newspaper “Dainik Asom” 
on 19.10.2003 about the missing of Sri Mrinmoy Roy. On 
04.10.2011, the Officer-in-Charge of Bhangagarh P.S. had 
issued a certificate to the effect that after proper inquiry in 
the matter the police could not trace out Sri Mrinmoy Das. 
Hence, the plaintiff filed the suit for declaration of death of 
his son Sri Mrinmoy Das who has been missing for more 
than seven years.

2. The  defendants  failed  to  file  their  written  statement 
within the mandatory period of 90 days. However, they were 
allowed  to  cross-examine  the  plaintiff.  The  learned  trial 
Court framed the point for determination as to whether the 
plaintiff is entitled to the decree for declaration of death of 
his son Sri Mrinmoy Das.

3. The  learned  trial  Court  dismissed  the  suit  on  the 
ground that no cause of action had arisen for filing the suit 
as  because  there  was no  denial  from anybody  as  to  the 
death of Sri Mrinmoy Das or no claim from anybody that Sri 
Mrinmoy Das was alive.

4. In the memo of appeal, the appellant has assailed the 
impugned judgment saying  inter alia that the learned trial 
Court failed to appreciate the facts which come under the 
provisions of Section 4 of the Indian Evidence Act.

5. I have heard the learned advocates for both the sides, 
gone  through  the  memorandum  of  appeal  and  the  case 
record of Title Suit No. 302/2012.

Point for determination

6. The point which has to be determined for deciding the 
appeal at hand is as to whether the decision of the learned 
Court  below in  the  impugned Judgment  and Decree  has 
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been  arrived  at  erroneously  without  appreciating  the 
material evidence on record.

Discussion, decision and reasons therefor   

7. I am of the view that the learned trial Court has not 
committed any illegality in passing the impugned judgment. 
The learned trial  Court  has  rightly  held that  there is  no 
cause of action for the suit. No suit lies for a declaration 
that a person not having been heard of for seven years was 
deemed to be dead unless it is sought to be established that 
the suitor is entitled to any legal character or to any right as 
to any property. A suit for declaration can be maintained 
only  within  the  scope  and  ambit  of  Section 34 of  the 
Specific  Relief  Act,  1963.  In  order  to  obtain  relief  under 
Section 34 of the Specific Relief Act, 1963, the plaintiff has 
to establish that the defendant has denied or is interested 
in denying the character or title of the plaintiff. The denial 
must be communicated to the plaintiff in order to give him 
cause  of  action.  This  view of  mine  finds  support  from a 
decision of  the  Calcutta  High  Court,  Narayan Nayak Vs. 
State  Bank  of  India  and  Ors.,  MANU/WB/0399/2002: 
(2002) III LLJ 1013 Cal.

8. In that ruling, D. K. Seth, J., was pleased to observe 
as follows:

The rule in Section 108 of the Evidence Act supersedes the time of presumption 
provided in the Hindu Law as well as Hanafi Law which are 12 years and 30 years 
respectively; (Penduri  v. Jaladhi) 43 MLJ 725. It is a rule of presumption. By 
reason of the language applied in Section 108 of the Evidence Act, the burden to 
prove that such person is alive, lies on the person who affirms it, despite the 
person having not been heard of for 7 years by persons who would have heard of 
him if he were alive. The presumption of civil death or fictional death by reason 
of Section 108 of Evidence Act tantamounts to physical death in the eye of law. 
On this proposition I am supported by Parikhit  v. Champa: AIR 1967 Ori.  70. 
Thus the presumption is a rule of evidence. By fiction the death is presumed in 
such circumstances unless otherwise proved by him who controverts it. Therefore 
there cannot be any question of obtaining a decree of declaration of civil death by 
the near relatives who have not heard of him. If someone insists that he is not 
dead then it is he who has to prove it. In as much as the burden lies on the 
person who asserts that affirmative (Agha Mir v. Mir Mudasir). Therefore no suit 
lies for a declaration that a person not having been heard of for 7 years was 
deemed to be dead, unless the suitor seeks to establish that he is entitled to any 
legal  character  or  to  any  right  as  to  any  property.  Inasmuch  as  a  suit  for 
declaration can be maintained only within the scope and ambit of Section 34 of 
the  Specific  Relief  Act,  1963.  Section 34 does  not  sanction  every  form  of 
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declaration.  It  sanctions  only  a  declaration  that  the  plaintiff  is  entitled  to  a 
specific  legal  character  or  to  any  right  as  to  property;  Deokali  v. 
Kedarnath, (1912) 39 Cal 704. In other words the meaning of the section is that 
any person, who has a right to any legal character i.e. status, or to any property, 
may bring a declaratory action against anyone who actually denies or has some 
interest on behalf of other to deny his title to such character or his right to any 
such property. In this case as observed earlier, by conduct the respondents have 
made payments of superannuation benefit presuming the father of the petitioner 
as dead. Thus the respondents are not denying the death. In order to obtain 
relief under Section 34 of the Specific Relief Act the plaintiff has to establish that 
the defendant has denied or is interested in denying the character or title of the 
plaintiff. The denial must be communicated to the plaintiff in order to give him 
cause of action. In this case no such communication of denial as such has been 
made with regard to any legal character or right to property by the respondents. 
The Bombay High Court had also taken the view that no such suit for declaration 
lies, in Freemantle v. Freemantle, 52 Bom LR 641, though in a different context.

9. In the result, there is no merit in this appeal and it is 
liable to be dismissed.

Order

10. The  appeal  is  dismissed  on  contest.  No  cost.  The 
decree  of  the  learned  Court  below  in  Title  Suit  No. 
302/2012 is confirmed.

11. A decree be drawn within 15 days from today and the 
case record of this appeal be consigned to the Record Room.

12. Let the case record of Title Suit No. 302/2012 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 23rd day of December, 2013.     

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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