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Form No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Monday, the 23rd day of December, 2013

Title Suit No. 153 of 2006
1. Sri Prabal Deka
2. Sri Hemanta Kalita...........................................Plaintiffs

versus

1.  Sri  Kameswar 
Deka.........................................Defendant

2. Sri Gajen Deka
3. On the death of Sarat Deka, his legal heirs-
(i) Smti. Samalima Deka
(ii) Sri Kunal Deka
(iii)  Miss  Pratashi  Deka.......................Proforma 
Defendants

[No.  3(ii)  and  3(iii)  are  minors  who  are  represented  by  their  mother  and  
natural guardian No. 3(i)]

This  suit  coming  on  for  final  hearing  (arguments)  on 
19.08.2013, 18.09.2013 and 22.11.2013 in presence of:–

Advocate for the Plaintiffs: Mr. Hemen Nath 
Advocate for the Defendant no. 1: Mr. Ranjit Bhuyan

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. The present defendant no. 1 as plaintiff had filed Title 
Suit No. 54/2005 under Section 6 of the Specific Relief Act 
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against  the  present  proforma  defendant  no.  2  and  Late 
Sarat Deka [predecessor-in-interest of the present proforma 
defendants no. 3(i) to 3(iii)] as defendants no. 1 and 2 and 
the present plaintiffs  as defendants no.  3 and 4.  In that 
suit, claiming that he had been under continuous, hostile 
and  open  possession  of  the  suit  land  since  1963  after 
constructing  a  house  thereon,  the  plaintiff  (i.e.  present 
defendant  no.  1)  alleged  his  dispossession  from the  suit 
land on the part of the defendants. The defendants no. 1 
and 2 of that suit filed common written statement claiming 
inter alia that the plaintiff was a permissive occupier of the 
suit land and that the plaintiff had himself left the suit land 
following  an  altercation  with  them  on  06.06.2004.  The 
defendants  no.  3  and  4  filed  common written  statement 
cum counter-claim seeking right, title and interest over the 
suit land on the strength of purchase from defendants no. 1 
and 2. After the issues were framed in that suit, the plaintiff 
therein filed a petition questioning the maintainability of the 
counter-claim of defendants no. 3 and 4. After hearing both 
the sides, the learned Civil Judge No. 2, Kamrup, Guwahati, 
passed order dated 08.06.2006 directing for registering the 
counter-claim of defendants no. 3 and 4 as a regular Title 
Suit.  Accordingly  the  instant  suit  was  registered.  The 
defendants no. 3 and 4 in the earlier suit are the plaintiffs 
in this suit. Subsequently, the plaintiffs filed an amended 
plaint in the instant suit.

2. The case of the plaintiffs of this suit is that in the year 
1994 the proforma defendant no.  2 and his brother Late 
Sarat  Deka  had  inherited  the  suit  land  and  house  from 
their  father  Late  Narendra  Nath  Deka  after  the  latter’s 
death. They sold the suit land and house to the plaintiffs 
vide registered sale deeds No. 10661 and 10662 both dated 
30.12.2004 (subsequently  corrected by  rectification deeds 
No. 2350 and 2351 dated 11.03.2005). The defendant no. 1, 
who was the plaintiff in the earlier suit, used to occupy the 
suit premises as a permissive occupier but he had yielded 
up  his  possession  and  handed  over  the  same  to  the 
proforma defendant no. 2 and Late Sarat Deka. Accordingly, 
the tenants used to pay rent to the proforma defendant no. 
2 and Late Sarat Deka. The tenants vacated the suit land 
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on  06.02.2005  and  thereafter  on  07.05.2005  the  vacant 
possession was delivered to the plaintiffs by the proforma 
defendant no. 2 and Late Sarat Deka.

3. The  defendant  no.  1  of  the  instant  suit  had  filed 
written statement against counter claim of defendants no. 3 
and 4 in the earlier  suit.  He also filed additional  written 
statement in this suit after the filing of the amended plaint 
by the plaintiffs. Denying the claims made by the plaintiffs, 
the defendant no. 1 stated in his written statement inter 
alia that he had been in possession of the suit land since 
the year 1963 by constructing a thatch house over it. In the 
year 1967, he reconstructed and renovated the said thatch 
house  into  an  Assam  Type  house  and  also  constructed 
latrine,  bathroom  and  one  chali  type  house.  He  also 
constructed brick boundary walls. He let out three rooms to 
different  tenants from time to  time.  On 17.09.1969,  Late 
Narendra Nath Deka (since deceased) had visited the suit 
land and raised hue and cry because of his constructing the 
said  Assam  type  house  without  his  permission.  Late 
Narendra  Nath Deka ultimately  left  the  place  warning  to 
take necessary legal action against him. The defendant no.1 
got assessment of the suit land and the house under the 
GMC  under  Holding  No.  275  which  was  later  on  re-
numbered  as  Holding  No.  66.  He  also  got  electricity 
connection into the aforesaid house in his name. He has 
been paying  the  municipal  taxes  and  other  taxes  to  the 
concerned authorities regularly. The defendant no. 1 claims 
that because of his long-standing adverse possession over 
the suit land against the true owners his possession had 
ripened into title. Late Narendra Nath Deka, along with the 
proforma  defendant  no.  2,  on  various  occasions, 
particularly in the month of January, 1972 i.e. on the day of 
“Uruka” of  Magh Bihu and thereafter on 14.08.1983 and 
02.10.1985 had asked the  defendant  no.  1 to vacate  the 
suit  premises.  Eventually,  the  defendant  no.  1  was 
dispossessed  from  the  suit  land  by  the  plaintiffs  and 
proforma  defendant  no.  2  and  Late  Sarat  Deka  without 
following due procedure of law.
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The proforma defendant no. 2 and the proforma defendants 
no. 3(i) to 3(iii) have not filed any written statement in this 
suit.

Issues

4. The following issues were framed in this suit:

(1) Whether the suit is maintainable in its present form?

(2) Whether the defendant no. 3 and 4 have acquired right, 
title and interest over the suit property?

(3) Whether the suit is barred by adverse possession?

(4) Whether the defendant no. 3 and 4 are entitled to get 
decree as prayed for?

(5) To what other relief/reliefs the parties are entitled?

Discussion, decision and reasons therefor

5. The plaintiffs have examined as many as six witnesses 
whereas the defendant no. 1 has examined only two. I have 
gone through the pleadings of the parties and the evidence 
tendered on record. I have heard the arguments of both the 
sides.

Finding upon issue no. 3 with reasons             

6. The  admitted  position  in  this  suit  is  that  Late 
Narendra  Nath  Deka,  the  predecessor-in-interest  of  the 
proforma defendant  no.  2  and Late  Sarat  Deka,  was the 
original owner of the suit land. The plea of the defendant 
no. 1 in his written statement is that in the year 1963 he 
had came into occupation of the suit land and constructed 
a  thatch  house  over  it.  In  the  year  1967,  he  had 
reconstructed and renovated the said thatch house into an 
Assam Type house with tin roof along with verandah. He 
had also constructed a latrine, bathroom and one chali type 
house.  He  had  also  constructed  brick  boundary  walls 
around the suit land. Thereafter, he let out three rooms to 
different  tenants from time to  time.  On 17.09.1969,  Late 
Narendra Nath Deka (since deceased) had visited the suit 
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land and raised hue and cry because of his (i.e. defendant 
no.  1’s)  constructing  the  said  Assam type  house  without 
taking his permission. Late Narendra Nath Deka ultimately 
left the place warning to take necessary legal action against 
the defendant no. 1. But neither Late Narendra Nath Deka 
nor his legal heirs had/have taken any such action against 
him. Thereafter, the defendant no.1 got assessment of the 
said land and house under the GMC under Holding No. 275 
which was later on re-numbered as Holding No. 66. He also 
got electric connection into the aforesaid house in his name. 
He has been paying the municipal taxes and other taxes to 
the concerned authorities regularly. He has been using the 
suit  property  as  his  own disclaiming  the  right,  title  and 
interest of Late Narendra Nath Deka and after his death his 
legal heirs and representatives. The defendant no.1 states 
that because of his long adverse possession over the suit 
land against  the true owners his possession ripened into 
title over the said land.

7. At the outset, let me place herein below the law laid 
down by the Hon’ble Supreme Court with regard to adverse 
possession.

8. Elaborately  dwelling  on  adverse  possession,  the 
Hon’ble Supreme Court, in  Karnataka Board of Wakf Vs. 
Government of  India and Others,  (2004)  10 SCC 779, 
observed as under:

“In the eye of law, an owner would be deemed to be in possession of a property so 
long as there is no intrusion. Non-use of the property by the owner even for a long 
time won't affect his title. But the position will be altered when another person takes 
possession of the property and asserts a right over it. Adverse possession is a hostile 
possession by clearly asserting hostile title in denial of the title of true owner. It is a 
well-settled principle that a party claiming adverse possession must prove that his 
possession is 'nec vi, nec clam, nec precario', that is, peaceful, open and continuous. 
The possession must be adequate in continuity, in publicity and in extent to show that  
their possession is adverse to the true owner. It must start with a wrongful disposition 
of the rightful owner and be actual, visible, exclusive, hostile and continued over the 
statutory period. Physical fact of exclusive possession and the animus possidendi to 
hold as owner in exclusion to the actual owner are the most important factors that are 
to  be accounted  in  cases of  this  nature.  Plea of adverse possession is  not a  pure 
question of law but a blended one of fact and law. Therefore, a person who claims 
adverse possession should show (a) on what date he came into possession, (b) what 
was the nature of his possession, (c) whether the factum of possession was known to 
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the other party, (d) how long his possession has continued, and (e) his possession was 
open and undisturbed. A person pleading adverse possession has no equities in his 
favour. Since he is trying to defeat the rights of true owner, it is for him to clearly  
plead and establish all facts necessary to establish his adverse possession.”

9. One of the witnesses examined by the plaintiffs in the 
instant suit is Sri Gajen Deka (PW3) who happens to be the 
proforma  defendant  no.  2  in  this  suit.  His  testimony  is 
pivotal for determining the issue on adverse possession as 
because  the  defendant  no.  1  has  claimed  adverse 
possession against the original owners one of whom is the 
said  Sri  Gajen  Deka.  PW3  has  stated  in  his  cross-
examination that in the year 1963 he was just 5 years old 
and as such it is not within his personal knowledge what 
had happened in 1963. He does not know on which date 
and month his father had purchased the suit land and he 
does not also know in which month of the year 1963 his 
father had constructed the house. He has further deposed 
that regarding the plot of land (i.e. suit land) dispute is still 
going on since the days of his father. In the year 1995 also 
there was a dispute between him and the defendant no. 1 in 
respect  of  the  land  of  Morigaon.  There  was  no  cordial 
relation between him and his family with the defendant no. 
1 since earlier. The holding number in respect of the house 
standing over the suit land is in the name of the defendant 
no. 1. The electricity connection and the water connection 
provided to the suit land and house are also in the name of 
the defendant no. 1. The defendant no. 1 had obtained the 
said  holding  number,  electricity  connection  and  water 
connection  in  the  year  1972.  They  never  lodged  any 
complaint for cancellation of the name of the defendant no. 
1 in respect of the holding number, electricity connection 
and  water  connection  provided  to  the  suit  land  and  the 
house. He has further deposed that in the year 1982 and 
1985 he along with his father had asked the defendant no. 
1 to vacate the suit premises and the house. In the year 
1995 also it was in their knowledge regarding existence of 
the holding number in the name of  the defendant no.  1. 
They never raised any objection in the year 1990 in spite of 
having  knowledge  of  existence  of  holding  number  in  the 
name of the defendant no. 1.
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10. In Title  Suit  No.  54/2005,  the  record of  which was 
called for and is there with the record of the instant suit, 
the witness Sri Gajen Deka was examined as DW2. As the 
suit property of Title Suit No. 54/2005 and the instant suit 
is the same, the testimony of Sri Gajen Deka in that suit is 
quite material  to the instant suit.  He has deposed in his 
cross-examination in Title Suit No. 54/2005 that he does 
not know about the construction of houses and structures 
made by my father. He has not seen his father constructing 
houses and structures on the suit land. The plaintiff  (i.e. 
defendant no. 1 in the instant suit) constructed the Assam 
type house with tin roof upon the suit land in place of the 
original  thatch  house  constructed  by  the  plaintiff  with 
permission  of  his  father.  There  were  four  rooms  in  the 
Assam  type  house.  The  plaintiff  also  constructed  one 
ekchali house with two rooms. The plaintiff got connection 
from electricity board in his name in the year 1972. The 
plaintiff  also  obtained  municipal  holding  in  his  name  in 
respect of the house on the suit land. Similarly, the plaintiff 
got water connection in his name from the GMC. There was 
no good relation between his father and the father of the 
plaintiff  Madhab  Ram  Deka.  There  were  number  of 
litigations  in  between  his  father  and  the  father  of  the 
plaintiff regarding land dispute and dispute with regard to 
mutation of the name of his father. On 17.09.1969, there 
was quarrel between his father and the plaintiff as regards 
vacating of the house and suit land by the plaintiff. Since 
17.09.1969, even after the altercation and the dispute, his 
father  (I  think  it  should  have  been  ‘the  plaintiff’  here) 
remained in possession of the house in the suit land with 
the stand and plea that even if action is taken by his father 
against the plaintiff, he would not leave the house and the 
suit land. His father did not initiate any suit or proceedings 
against the plaintiff for his eviction as he did not vacate the 
suit house and the land. He has not seen who constructed 
the  boundary  walls  upon the  suit  land.  The 145 Cr.P.C. 
proceeding  was  initiated  by  the  plaintiff  upon  alleged 
threatening by them to get the suit land vacated from the 
plaintiff. The plaintiff initiated the said proceeding to protect 
and keep the possession of the suit land and the house.
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11. From the above facts elicited by the witness Sri Gajen 
Deka, it transpires that the defendant no. 1 had been in 
occupation/possession of the suit premises since the year 
1963. It transpires that he had constructed a thatch house 
on the suit land and later on reconstructed an Assam Type 
House in place of the thatch house. He also constructed one 
ekchali  house  on  the  suit  land.  He  obtained  electricity 
connection in his name in the year 1972. He also obtained 
municipal holding in his name in respect of the house on 
the  suit  land.  He also  got  water  connection in his  name 
from the GMC. Sri Gajen Deka and Late Sarat Deka had 
never lodged any complaint for cancellation of the name of 
the  defendant  no.  1  in  respect  of  the  holding  number, 
electricity connection and water connection provided to the 
suit land and the house. It also transpires that he had no 
good relations with Late Narendra Nath Deka and his sons. 
There were litigations between his father and Late Narendra 
Nath Deka. On 17.09.1969, there was quarrel between him 
and Late Narendra Nath Deka as regards the vacating of the 
suit  land and house by him.  Even after  the  quarrel  and 
dispute  on  17.09.1969,  he  continued to  stay  in  the  suit 
premises with the stand that even if action is taken by Late 
Narendra Nath Deka against him, he would not leave the 
suit  premises.  Neither  Late  Narendra  Nath Deka nor  his 
sons initiated any suit or proceeding against the defendant 
no. 1 for his eviction as he did not vacate the suit premises. 
In the year 1982 and 1985, Sri Gajen Deka along with his 
father  had asked the  defendant  no.  1  to  vacate  the  suit 
premises and the house. It also transpires that 145 Cr.P.C. 
proceeding  being  Case  No.  161M/05 was  initiated  by  the 
defendant no. 1 to protect and keep the possession of the 
suit  land  and  the  house.  It  is,  thus,  clear  that  all  the 
elements of  adverse possession are very much present in 
our case. Starting from 17.09.1969 when the possession of 
the defendant no. 1 had become adverse to the interest of 
the  original  owner  i.e.  Late  Narendra  Nath  Deka,  the 
defendant  no.  1  had  been  possessing  the  suit  premises 
adversely to the original owner even after the completion of 
the statutory period of twelve years in the year 1981. The 
plaintiffs have alleged in the plaint that the defendant no. 1 
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used to occupy the suit land and house under permission 
and consent of Late Narendra Nath Deka and the proforma 
defendant no. 2 and Late Sarat Deka, but this averment of 
the plaintiffs is not simply believable in view of the facts of 
ill-relation  between  them  and  the  defendant  no.  1  as 
narrated  by  the  proforma  defendant  no.  2  in  his  cross-
examination.  Had the  occupation  of  the  defendant  no.  1 
been permissive, there would not have been any case under 
Section 145 Cr.P.C. as aforesaid and the defendant no. 1 
would not have continued to remain in occupation of the 
suit land despite the owners asking him to vacate the suit 
land and house time and again. It will not be out of place to 
mention  here  that  there  was  an  issue  in  Title  Suit  No. 
54/2005 as to whether the present defendant no. 1 was a 
permissive occupier under Late Narendra Nath Deka. In the 
judgement dated 07.05.2010 passed in that suit the finding 
of  the  learned  Court  of  Civil  Judge  No.  2,  Kamrup, 
Guwahati, upon that issue was in the negative, and the said 
finding has not been set aside by any superior Court till 
date.  

12. This  apart,  in  his  evidence,  the  defendant  no.  1  as 
DW1  has  exhibited  the  municipal  tax-paying  receipts  in 
respect of old Holding No. 275 [Ext. A(1) to A(15)], municipal 
tax-paying receipts in respect of new Holding No. 66 [Ext. 
A(16)  to A(23)]  and copies of  electricity bills  [Ext.  D(1) to 
D(17)].  All  these  documents  prove  the  long-standing 
possession of the defendant no. 1 over the suit premises as 
alleged by him in this suit and admitted by Sri Gajen Deka 
in  his  cross-examination.  Further,  PW6  (Sri  Bhaben 
Thakuria)  has  deposed in his  cross-examination that  the 
defendant no. 1 was residing upon the suit land till the year 
2004 when the dispute arose between the parties. Further, 
PW5 (Sri Nagen Deka) has deposed that he was a tenant 
under  the  defendant  no.  1  till  06.06.2004.  He  has  also 
deposed  that  there  were  two  other  tenants  under  the 
defendant no. 1, namely Dipak Deka and Raju, who were 
staying with him at the relevant time. He has also deposed 
about the proceedings under Section 145 Cr.P.C. between 
Sri Gajen Deka, Late Sarat Deka and the defendant no. 1. 
Further, PW3 has stated in his cross-examination that the 
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land revenue in respect of the suit land has been paid by 
them, but has stated in the very next line that he has not 
exhibited  any  document  in  support  of  paying  the  land 
revenue in between the years 1971 and 2004.

13. In  view  of  the  above  discussion,  the  suit  of  the 
plaintiffs,  who  are  claiming  title  under  the  proforma 
defendant no. 2 and Late Sarat Deka, appears to be barred 
by limitation as provided under Article 65 of the Schedule to 
the Limitation Act. The issue is accordingly answered in the 
affirmative and against the plaintiffs.

Finding upon issues no. 2 and 4 with reasons

14. The plaintiffs have claimed right, title and interest in 
respect of the suit land under the proforma defendant no. 2 
and  Late  Sarat  Deka  on  the  strength  of  registered  sale 
deeds No. 10661 and 10662 both dated 30.12.2004 as well 
as subsequent rectification deeds No. 2350 and 2351 both 
dated  11.03.2005.  But,  the  instant  suit  is  found  to  be 
barred by limitation as per finding upon the issue no. 3. 
The  defendant  no.  1  had  been  possessing  the  suit  land 
adversely to the interest of the original owner(s) since the 
year 1969 and because of his long-standing possession over 
the suit land against the true owners his possession had 
already ripened into title by the year 1981. Therefore, the 
proforma defendant no. 2 and Late Sarat Deka and their 
four  sisters  had  no  authority  to  transfer,  alienate  and 
dispose of the suit property to any third party. They had no 
saleable interest in respect of the suit property as on the 
date of execution of the aforesaid sale deeds. Therefore, no 
right, title and interest had actually passed to the plaintiffs 
from the proforma defendant no. 2 and Late Sarat Deka and 
their four sisters by execution of the aforesaid sale deeds. In 
the result, both these issues are answered in the negative 
and against the plaintiffs.

Finding upon issue no. 1 with reasons

15. As the instant suit is found to be barred by limitation 
in view of my finding upon the issue no. 3, the suit is not 
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maintainable, and, consequently, the issue is answered in 
the negative and against the plaintiffs.

Finding upon issue no. 5 with reasons

16. In view of the foregoing discussion, the plaintiffs are 
not entitled to any reliefs in the suit. As the defendant no. 1 
has no counter claim in this suit, he is also not entitled to 
any relief in this suit.

Order

17. The suit stands dismissed on contest with costs. 

18. A decree be drawn up accordingly within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 23rd day of December, 2013, at Guwahati.

     

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX
Witnesses examined by the Plaintiffs:
1. Shri Pabitra Kumar Das (PW1)
2. Shri Hemanta Kumar Kalita (PW2)
3. Shri Gajen Deka (PW3)
4. Shri Nitya Kalita (PW4)
5. Shri Nagen Deka (PW5)
6. Shri Bhaben Thakuria (PW6)
6. Shri Prabal Kumar Deka (PW8)
Documents exhibited by the Plaintiffs:
1. Copy of Jamabandi (Ext. 1)
2. Land Revenue Paying receipt dated 15.11.1971 (Ext. 2)
3. Land Revenue Paying receipt dated 17.12.2004 (Ext. 3)
4. Letter dated 10.10.2004 sent by PW5 to PW3 (Ext. 4)
5. Original Sale Deed No. 10661/04 (Ext. 5)
6. Certified copy of Sale Deed No. 10661/04 (Ext. 5A)
7. Original Sale Deed No. 10662/04 (Ext. 6)
8. Certified copy of Sale Deed No. 10662/04 (Ext. 6A)
9. Original Rectification Deed No. 2350/05 (Ext. 7)
10. Certified copy of the Rectification Deed No. 2350/05  (Ext. 
7A)
11. Original Rectification Deed No. 2351/05 (Ext. 8)
12. Certified copy of Rectification Deed No. 2350/05 (Ext. 8A)
Witnesses examined by the Defendant No. 1:
1. Shri Kameswar Deka (DW1)
2. Shri Rajen Sarma (DW2)
Documents exhibited by the Defendant No. 1:
1. Copy of Tenancy Agreement (Ext. A)
2. Municipal Tax Paying Receipts in respect of Holding No. 275 
[Ext. A(1) to A(15)]
3. Municipal Tax Paying Receipts in respect of Holding No. 66 
[Ext. A(16) to A(23)]
4. Assessment Extract of Holding No. 66 (Ext. B)
5. Copy of Tenancy Agreement [Ext. C(1)]
6. Copies of Electricity Bills [Ext. D(1) to D(17)]
7. Certified copy of application under Section 144 Cr.P.C. (Ext. 
E)

        Civil Judge No. 3,
        Kamrup, Guwahati. 

                  


