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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Saturday, the 7th day of December, 2013

Money Appeal No. 9 of 2013

M/s Itas G. Pharma ..........................….. Appellant/Plaintiff

-Versus-

1. Vision Medical Equipment Pvt. Ltd.
2.  Debendra  Ajikar,  Director  of  Vision  Medical 
Equipment Pvt. Ltd.................... Respondents/Defendants

This appeal coming on for final hearing on 20.08.2013 in 
the presence of –

Shri P.C. Goswami         ...… Advocate/Pleader for Appellant
NONE  ..... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The  instant  money  appeal,  under  Section  96  of  the 
Code  of  Civil  Procedure,  1908,  is  directed  against  the 
Judgment  and  Decree  dated  05.02.2013  passed  by  the 
learned Munsiff No. 2, Kamrup, Guwahati, in Money Suit 
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No. 139/2012. The  case  of  the  appellant/plaintiff  in  the 
said money suit was as hereunder:

The appellant, a registered firm, being eligible in the tender process called 
by the National Rural Health Mission (NHRM) for supply of medical/surgical 
instruments, placed an order with the respondent on 28.03.2011 against 
respondent’s  quotation  dated  18.01.2010  for  supply  of  Dental  X-Ray 
machines which were to be installed in the four newly constructed hospitals 
in Dhubri, Udalguri, Bongaigaon and Amingaon under NHRM. The appellant 
paid  an  amount  of  Rs.  84,000/-  as  advance  to  the  respondents.  But 
thereafter the respondents under different pretexts delayed the supply, but 
the appellant was pursuing the matter regularly. The appellant had got the 
order for supply of various machines including the dental X-Ray machines 
and the amount involved in the order was Rs.  1,16,35,955/-  but due to 
failure  in  supplying  the  dental  X-Ray  machines the  appellant  could  not 
submit the bill and thereby suffered huge loss in business. As such, the 
appellant filed the suit for realisation of the advance amount.

2. The suit proceeded ex parte as the respondents did not 
contest the suit despite receipt of registered summons.

Decision in the impugned judgment

3. The learned Court below dismissed the suit  ex parte. 
The operative portion of the judgment is as under:

The plaintiff has mainly relied upon documentary evidence to prove its case 
that the defendant did not supply the goods as ordered even after receiving 
the advance amount. However, it transpires that the documents filed by the 
plaintiff  are all  Photostat copies, mostly computer printouts.  The original 
documents are not produced before the Court.  The plaintiff  did not take 
leave of the Court to file secondary evidence. Hence, these are not signed by 
this Court. Moreover, Ext. C, D, E, F (e-mail printouts) are not appended 
with any certificate as per Section 65B of the Indian Evidence Act, 1872, 
hence these documents cannot be relied upon. In my opinion, the plaintiff 
has failed to discharge its burden of proof.

Grounds taken in the memo of appeal

4. The  appellant/plaintiff  has  taken  basically  the 
following  grounds  in  the  memo  of  appeal.  These  are  as 
under:

(1) The learned Court below misconstrued the provision laid 
down under Section 65 of the Evidence Act.

(2) The learned Court below did not consider the petition 
filed by the appellant seeking leave of the Court to produce 
the documents.
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Point for determination

5. The point which has to be determined for deciding the 
appeal at hand is as to whether the decision of the learned 
Court below in the impugned judgment has been arrived at 
erroneously without appreciating the material evidence on 
record and is not sustainable in law.

Discussion, decision and reasons therefor

6. In course of appeal hearing, the learned advocate for 
the  appellant  has  drawn  my  attention  to  petition  no. 
345/13 which was filed by the plaintiff before the learned 
Court  below  praying  to  exhibit  the  e-mail  photo  copy. 
Learned  advocate  has  submitted  that  the  learned  Court 
below  failed  to  consider  this  petition.  But,  I  am  not 
convinced with this submission of the learned advocate. The 
petition,  though filed  on  the  date  of  judgment,  was  very 
much  considered  by  the  learned  Court  below.  From  the 
order dated 05.02.2013, it appears that the learned Court 
below had observed that 'these documents were filed along 
with the plaint,  hence, the plaintiff  can exhibit  the same 
subject to the evidentiary value which will be decided by the 
Court'. In the impugned judgment, the learned Court below 
observed  that  the  documents  are  all  Photostat  copies, 
mostly computer printouts, and the original documents are 
not produced before the Court, and the plaintiff did not take 
leave of the Court to file secondary evidence. The learned 
Court also observed that Ext. C, D, E, F (e-mail printouts) 
are not appended with any certificate as per Section 65B of 
the  Indian  Evidence  Act,  1872,  hence  these  documents 
cannot be relied upon. Thus, the learned Court below held 
in the impugned judgment that the evidentiary value of the 
documents so filed by the plaintiff was zero as these were 
all Photostat copies. The learned Court below also held that 
Ext. C, D, E, F (e-mail printouts) are not appended with any 
certificate as per Section 65B of the Indian Evidence Act, 
1872. Let me state here that secondary evidence relating to 
documents may be given only under the cases as provided 
under clauses (a) to (g) of Section 65 of the Evidence Act. 
Needless it is to say, in our case the plaintiff failed to satisfy 
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any of the conditions as mentioned in clauses (a) to (g) of 
Section 65. As rightly held by the learned Court below, the 
e-mail print outs (Ext. C, D, E and F) were not appended 
with any certificate as mandated under Section 65B of the 
Evidence Act. In the result, there is no merit in this appeal.

7. Learned advocate for the appellant has relied on the 
following decisions:

(1)  Jayarama Iyer and Ors. Vs. S. Ramanatha Iyer and 
Anr., AIR 1976 Mad 147

(2)  Arunkumar  Pritmalal  and  Anr. Vs. Ramanlal 
Shagubhai, AIR 1975 Guj 73

(3)  Jai Narain Dass and Anr. Vs. Smt. Zubeda Khatoon, 
AIR 1972 All 494

(4)  Neebha Kapoor  vs.  Jayantilal  Khandwala  and Ors., 
(2008) 3 SCC 770

8. In Jayarama Iyer and Ors. (supra), the counterpart of 
the  original  document  was taken to  be  primary  evidence 
under  Section  62  of  the  Evidence  Act  and  hence  it  was 
found  to  be  admissible  in  evidence.  In  Arunkumar 
Pritmalal and Anr. (supra), it was held that in cases (a), (c) 
and  (d)  of  Section 65 of  the  Indian  Evidence  Act  any 
secondary  evidence  is  admissible  irrespective  of  the 
provisions  of  Section 63 or  clause  (f)  of  Section 65 of  the 
Act. In Jai Narain Dass and Anr. (supra), it was held that 
entries  in  account  books  kept  in  ordinary  course  of 
business alone are not sufficient to fasten any liability on 
any person, primary evidence is always needed and copies 
of  original  account  books  are  not  admissible. In Neebha 
Kapoor (supra), it was held observed by the Hon’ble Apex 
Court  in para 8 of  the judgment that  for  the purpose of 
obtaining a summary judgment in terms of Order 37 of the 
Code, ordinarily the original documents must be produced. 
Where original documents are not available, the appellant is 
obligated to prove the loss of documents.
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9. It is quite apparent that  the above decisions are not 
applicable to the facts of our case, and, hence, hardly of any 
assistance to the appellant in this case.

Conclusion

10. In the result, I hold that the appeal is devoid of any 
merit.  The  Judgment  and  Decree  passed  by  the  learned 
Court below deserves to be confirmed.

Order

11. The appeal stands dismissed with cost. The Judgment 
and Decree passed by the learned Court below in Money 
Suit No. 139/2012 is hereby upheld and confirmed.

12. A decree be prepared within 15 days from today and 
the case record of this appeal be consigned to the Record 
Room.

13. Let the case record of Title Suit No. 139/2012 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 7th day of December, 2013.

 

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.


