
IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO. 2, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, AJSAddl. District Judge No. 2Kamrup, Guwahati
Misc. (J) Case No. 7 of 2011

ORDER

07.12.2013

Both sides are represented. By this order, I am going to dispose of the petition filed U/O 39, R 1 CPC R/W section 151 CPC for grant of temporary injunction restraining the Opp. Parties and their agents not to  cause any damage and change the character  of  the suit  property under the WILL during pendency of the Probate proceeding vide Misc. Probate Case No. 16/2009 (PTS 13/2013).On receipt of the above petition, notices were served upon the Opp.  Parties  and  vide  ad-interim  order  dated  08.10.2012,  my  Ld. Predecessor-in-office has directed the Opp-parities to maintain status quo in respect of the property mentioned in the Probate petition as on that day. The petitioner's  case in brief  is  that  she being the beneficiary under a will executed by Late Hemaprabha Hazarika by which she had bequeathed  her  landed  property  with  2  stories  building  standing thereon. It is alleged that after the death of the executrix, the Ops took over possession over the property erected new permanent structures by demolishing the existing structures and thereby tried to change the character  of  the suit  property.  It  is  further  pleaded that  if  the  Opp. Parties are not restrained from the changing the nature and character of  the suit  property,  petitioner being the sole  beneficiary under the WILL,  shall  suffer  irreparable loss  and injury.  She also pleaded that balance of  convenience lies in her  favour.  There is  every possibility that she will get probate of the will in her favour and prima facie case is in her favour.  Page 1 of 8



The Opp. Parties No. 1 to 8 have filed their objection against the injunction petition mainly concentrating by questioning the power of Probate Court in entertaining a petition for injunction u/o 39 R 1 CPC as Indian Succession Act is a self sufficient code. Ops while denying the allegation  of  new  construction  by  demolishing  existing  structures; however  admitted  that  OP  No.  4  being  the  care  taker  of  the  suit property has to carry out  annual  maintenance and repairing works. The  Ops  also  challenged  the  execution/legality  of  the  Will  and submitted that the same is a forged and fraudulent document.   On  the  above  pleadings  neither  side  has  adduced  any  oral evidence and submitted their arguments on the basis of pleadings as above. In the course of hearing, Learned Advocate for the petitioner has submitted that apart from provisions of Order 39 R 1 r/w Section 151 CPC and Sec 41 of Specific Relief Act, a Probate Court has the power under section 269 of Indian Succession Act to pass any order to protect the property under a WILL so long probate/Letter of administration was not granted. It is further submitted that it is the paramount duty of a Civil Court to protect all the property in dispute for which Probate was sought for. In support of his submission, Learned Advocate for the petitioner has placed his reliance in the reported case of 2013(1) GLT 279 [Rama Mukherjee vs State of Assam], AIR 1962 SC 527 [Manohar Lal  vs  Rai  Bahadur  Seth  Hiralal],  AIR  1983  SC  1272  [Cotton Corporation  vs  United  Industrial  Bank],  (2006)  1  SCC  540 [Transmission Corporation vs Lanco K Power (p) Ltd.]  On the other hand, the Opp. Parties No. 1 to 8 have submitted that the Indian Succession Act, is a self contained code and a Probate Court cannot work like a ordinary Civil Court and cannot exercise the powers  u/o 39 or section 151 CPC.  It  is  also argued that  duty of  a Probate Court is to see as to whether will in question was the genuine and last will of the testator only and it has no power to go into title of the property under the will or it existence or non-existence. It is also argued that  as  no prayer of  permanent  injunction was made in the Page 2 of 8



probate proceeding, no prayer of temporary injunction is maintainable. During  hearing,  Learned  Advocate  for  the  Opp.  Parties  also  placed reliance its reported case (1993) 2 SCC 507, 1998(1) GLT 137, and two un-reported case of Hon'ble High Court.I  have  gone  through  the  case  record,  and  considered  the submission of both sides. 
POINT FOR DETERMINATION ARE:(i) Whether  a  Probate  Court  has  the  power  to  grant temporary injunction?(ii) If yes, whether in the present facts and circumstances the petitioner is entitle for any temporary injunction as prayed for.
DISCUSSION, DECISION AND REASONS THEREOF:In respect of Point No. (i) i.e. is regarding  power of a probate court in granting temporary injunction during pendency of a probate proceeding, I have considered the case laws relied by both sides. Hon'ble Supreme Court of India in the reported case of (1993) 2 SCC 507 held that the Succession Act is a self sufficient code insofar as questions of making an application for probate. In the aforesaid case Hon'ble Supreme Court of India further held that Probate Court does not  decide  any  question  of  title  or  of  the  existence  of  the  property itself. Hon'ble Gauhati High Court in reported case of Rama Mukherjee (supra) has also considered the above aspect at length and observed as follows:-

“( 15 ) Section 295 of the Act provides that in any case before the  
District  Judge  in  which  there  is  contention,  the  proceeding  shall  
take, as nearly as may be, the form of a regular suit, according to  
the provisions  of  the  Code of  Civil  Procedure,  1908 in  which  the  
petitioner for probate or letters of administration, as the case may  
be,  shall  be  the  plaintiff,  and  the  person  who  has  appeared  to  
oppose the grant  shall  be  the defendant.  As  soon as  the probate  
proceeding is objected to by the objector by filing any objection, it,  
therefore,  undertakes  the  character  of  a  regular  suit  and  the  
provisions of the CPC shall be followed in deciding such proceeding. 

( 16 ) Section 268 of the Act provides that the proceedings of the  
Court of the District Judge in relation to the granting of probate and  Page 3 of 8



letters  of  administration  shall,  unless  otherwise  provided,  be  
regulated, so far as circumstances of the case permit, by the CPC.  
Section 269 empowers the District Judge to interfere for protection  
of property. It provides that until probate is granted of the Will of a  
deceased person, or an administrator of his estate is constituted, the  
District Judge, within whose jurisdiction any part of the property of  
the  deceased  person  is  situate,  is  authorized  and  required  to  
interfere for the protection of such property at the instance of any  
person  claiming  to  be  interested  therein,  and  in  all  other  cases  
where the Judge considers that the property incurs any risk of loss  
or  damage;  and for  that  purpose,  if  he  thinks  fit,  to  appoint  an  
officer to take and keep possession of the property. 

(  17 )  The aforesaid provisions,  therefore,  empowers the probate  
Court  to  pass  an  interim  order  to  protect  the  property.  In  the  
instant  case,  the  application for  grant  of  injunction was allowed  
initially by passing an ad-interim order and thereafter, making the  
said interim order absolute after hearing the petitioner,  who has  
contested the probate proceeding as well as the injunction by filing  
objections. The probate proceeding, on objection being filed by the  
petitioner, therefore, partakes the character of a regular suit and  
the provisions of the CPC have to be applied while deciding such  
proceeding. 

( 18 ) A full Bench of this Court in Nira Kanta Chutia (supra), while  
dealing  with  the  power  of  the  probate  Court  to  entertain  an  
application under Order 9 Rule 9 CPC, after noticing the provisions  
contained in Sections 268, 295 and 299 of the Act has held that in a  
contentious probate proceeding since the provisions of the CPC are  
applicable by virtue of Section 268 of the Act, an application under  
Order 9 Rule 9 CPC lies for setting aside of an order dismissing the  
application for probate for default and also an appeal under Order  
43 Rule l (c) CPC is maintainable when such application filed under  
Order 9 Rule 9 CPC was rejected. 

( 19 ) As noticed above, on being contested the probate proceeding  
as  well  as  the  prayer  for  injunction  by  the  petitioner,  the  said  
probate proceeding partakes the character of a regular suit and the  
provisions of the CPC shall be applicable, in view of Section 295 of  
the  Act.  That  apart,  the  probate  Court  can also  pass  an  interim  
injunction  under  Section  269  of  the  Act,  even  if  the  application  
under Order 39 Rules 1 and 2 of the CPC is not maintainable. The  
provisions of the CPC being applicable in a contentious proceeding,  
the  order  dated  24th  September,  2011  making  the  order  of  
injunction absolute,  upon conside-ration of  the objections field  is  
appealable under Order 43 Rule l (r) CPC and, if not, is definitely  
appealable under Section 299 of the Act.”
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In the above case laws, Hon'ble Gauhati High Court has laid that Probate Court has the power to grant temporary injunction u/s 269 of Indian Succession Act even if aid of Order 39 R. 1 CPC is not taken. So far nomenclature on a petition is concerned it is now well settled that wrong quoting of provisions of law cannot be a ground for throwing away of a petition for temporary injunction filed u/o 39 R 1 CPC. Section 269 of Indian Succession Act read follows:- 
“Section  269  -  When  and  how  District  Judge  to  interfere  for  
protection of property

(1) Until probate is granted of the Will of a deceased person, or an  
administrator of his estate is constituted, the District Judge, within  
whose jurisdiction any part of the property of the deceased person  
is situate, is authorised and required to interfere for the protection  
of  such  property  at  the  instance  of  any  person  claiming  to  be  
interested therein, and in all other cases where the Judge considers  
that the property incurs any risk of loss or damage; and for that  
purpose,  if  he  thinks fit,  to  appoint an officer to take and keep  
possession of the property.”Considering all above, I found no force on the objection raised by the opposite party regarding power of granting injunction in a probate proceeding and same is not tenable in law. In the contrary I hold that a probate court has the powers u/s 269 of Indian succession Act to pass interim orders for protection of property under the will, if it was called upon to do so by the person interested in the said property. I further held  that  however  while  passing  any  such  order  of  temporary injunction,  court  should  take  care  of  the  three  golden  principles  of granting temporary injunction u/o 39 R 1 & 2 CPC.At this juncture, it may also be mentioned that learned advocate for  the  OP  No.  1  to  8  by  placing  reliance  on  the  reported  case  of 1998(1)  GLT 137 [Gadadhar Barman vs  Ranendra Mohan Paul]  has submitted that as no prayer of permanent injunction was made in the probate  proceeding,  petitioner  is  not  entitled  to  get  any  temporary injunction. Learned advocate for the Petitioner in his reply argument has argued that making of permanent injunction is not necessary in all case  like  one  in  hand.  Learned  Advocate  for  the  petitioner  has Page 5 of 8



vehemently argued that by using the power u/o 39 R. 1 CPC r/w sec. 151 CPC a defendant of a civil suit can obtain temporary injunction. He also submitted that even Specific Relief Act empowers for granting of temporary  injunction  without  praying  for  a  permanent  injunction simply  because  of  in  all  cases  permanent  injunction  may  not  be necessary and protection of property is required during the pendency of the proceeding only. As I have already held that probate court has the  power  u/s  269  of  Indian  Succession  Act,  this  question  become irrelevant  as  to  whether  permanent  injunction  prayer was  made or not. Now, upon holding that a probate court has powers to consider and  grant  temporary  injunction  u/s  269  of  Indian  Succession  Act, during  pendency  of  the  probate  proceeding  to  protect/interfere  for protection of  the property of the will  in dispute,  let  me turn on the merit of the case.The petitioner in his petition for injunction has submitted that due to delay in disposal of the probate proceeding, the opposite parties who  are  in  possession  of  the  bequeathed  property  has  constructed some  illegal  construction  by  demolishing  the  original  structure  and trying further construction which may result weakening of the building situated on the suit land. By making alterations in the original building, the O.Ps are trying to change the character of the suit property and the petitioner  being  the  beneficiaries  of  the  will  executed  by  Late Hemaprabha Hazarika, is entitled to seek protection. Upon execution of the WILL on the said property, there is every likely hood that she will get the probate ( prayer of amendment to letter of administration is pending) has a strong prima facie case in her favour and the balance of convenience  also  lies  in  favour  of  the  petitioner.  In  case  of  non-restraining of O.Ps from changing the character of the property under WILL, same will cause irreparable loss and injury and might lead to multiplicity of proceedings. In the written objection submitted by O.P. No. 1 to 8 while the denying  the  allegation  of  demolition  of  existing  construction  and Page 6 of 8



raising  new  construction,  it  was  admitted  that  OP  No.  4  being entrusted with the management of the property, has simply carried out annual  repairing  and  maintance.  Apart  from  this  they  have  also challenged the very fact of granting will as claimed by the petitioner and pleaded that the will is a fraudulent piece of document. It is also pleaded that the principle of granting injunction are not in favour of the petitioner. On going through the case record and the annexed documents by the OP, it appears that Smti. Hemaprabha Hazarika was the owner and pattadar of a plot of land measuring 0 bigha, 2 katha, 2.67 lechas under patta No. 455 Dag No. 658 under Ulubari Lat No. 2 of Sahar Guwahati 6 part. Vide WILL dated 24.4.1995, execution of which is under dispute, Said Hemaprabha Hazarika has bequeathed her land with two storied building  in  favour  of  the  petitioner  Arunima  Baruah  who  is  now resident  of  Delhi  and  niece  of  the  said  Hemaprabha  Hazarika. Admittedly the OPs are in possession of the said property. Petitioner has alleged that some alteration in the building standing over the land to which the OP denied, but simply admitted some annual maintenance and  repair  was  made  on  the  building.  As  a  dispute  is  going  on regarding inheritance of the property of Late Hemaprabha Hazarika, and there is dispute on alteration made in the building,  I  am of the opinion  that  there  is  a  strong  prima  facie  case  in  favour  of  the petitioner for interference by court in protection of the property from changing its character and nature.So far balance of convenience is concerned, admittedly the OP No.  4  is  managing  the  property,  so  he  has  a  limited  right  over  the property.  Any  material  change  in  the  character  and  nature  of  the property might lead to multiplicity of the proceeding. As the probate proceeding is at the stage of framing of issues,  a long way to go for recording evidence of both the sides and deciding finally on the legality and  validity  of  the  WILL  in  question.  Petitioner  having  filed  the proceeding basing on a  document,  prima-facie  the balance is  in  her favour.  As some allegations on alteration was made on affidavit and Page 7 of 8



partially admitted in the name of annual repair and maintenance, I am of  the  opinion  the  balance  of  convenience  lies  in  favour  of  the petitioner so far protection of property is concerned. If a reasonable restriction  was  put  on  changing  the  character  of  the  suit  property under WILL, I am of the opinion that the Opp. Parties will not suffer any inconvenience. The petitioner being beneficiary under a disputed WILL, she is certainly in a better position to claim protection of the suit property under the WILL and has the prima facie right to claim that in the event of materials changes were made in the building over the land than she might suffer irreparable loss and injuries which may not compensated in  terms  of  money  upon  granting  probate  in  her  favour.  So  the principle of suffering of irreparable loss and injury is in favour of the petitioner.Considering  above,  I  am  of  the  opinion  that  my  learned predecessor-in-office has rightly directed the Opp. Parties to maintain status-quo  over  the  suit  property  and  the  same  needs  to  be  made absolute with slight modification that without prior permission of this court,  no alteration should be made in the said building even in the name of annual maintenance and repair.In view of all above, I direct the Opp. Parties to maintain status-quo as on the date of interim order i.e. 08.10.2012 in respect of the suit property  under  the  disputed  WILL  till  disposal  of  the  probate proceeding ( PTS No. 13/2013, previously Misc. Probate 16/09). It is made clear that in the event of utmost necessity of annual maintance, the OP shall obtain written permission from this court for such works.  Misc.  (J)  case is  allowed on contest.  Parties  to  bear their  own costs.
Addl. District Judge No. 2Kamrup, Guwahati.
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