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 Assam Schedule VII, Form No. 132                                      

                                  HIGH COURT FORM No. (J) 2   

                   HEADING OF JUDGMENT IN ORIGINAL SUIT.

               IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI.

                                    DISTRICT- KAMRUP

                           Title Suit Case No. 128/2011

 Present:                                                                 Nabajit Bhatta. AJS.  
                                                                                              MA. LL.B.
                                                                                             Munsiff  No 4, Kamrup,

                                                                                       Guwahati.

5   th   Day  of December, 2013  

Smt. Rina Boro.                                                        .................... plaintiff. 

-Vs-

Sri Ajit Boroand others.                                        .................... Defendants.

The suit is coming for final hearing  on  20-11-2013  in the presence of:

Mr. R.N.Dev. Sarma.                                                :Advocate for plaintiff. 

Ms. S. Boro.                                                       : Advocate for Defendants.

               and having stood for, consideration to this day, the court delivered 
the   following Judgment.
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             JUDGMENT

     (A suit for declaration, partition and separate possession of share.)

1. That the plaintiff and the defendants are related with each other as full 
blood brother  and sisters  and all  of  them are sons  and daughters  of  Late 
Dasarath Boro. That the plaintiff and the defendants are the joint owners and 
possessors of a plot of land measuring 1 katha 11 lechas ( 4.15 Are ) covered 
by Dag No.1191 under  Patta  No.360 situated  at  village-  Sahar  Guwahati, 
Mouza-  Ulubari,  in  the  District  of  Kamrup  which  is  described  in  the 
Schedule-A of the plaint.

2. That as the legal heirs, the plaintiff and the defendants got the Schedule-A 
land from their deceased father Late Dasarath Boro as a right of inheritance 
and mutated their name in the Jamabandi.

3. That in the year of 2007, the defendant no.1 and 2 had occupied the central  
portion of the Schedule-A land disturbing the peaceful possession of plaintiff 
and the other defendants from the said land and house. The plaintiff and the 
other defendants requested the defendant no.1 and 2 to make partition of their 
shares of the Schedule –A land but the defendant no.1 and 2 has denied their 
request and threatened them with dire consequences. Then the plaintiff and 
the other defendants filed a partition case in the month of February, 2008 
before  the  Deputy  Commissioner,  Kamrup  vide  Case  No.140/2007-08 for 
partition  of  the  Schedule-A  land.  But,  they  failed  to  get  the  relief  and 
accordingly the plaintiff  and the defendants  were directed to approach the 
Civil Court for proper relief.

4. That the plaintiff  has pleaded that in view of above fact and circumstances 
she is entitled to one eight share of the suit  property, and partition of the 
property being the legal heir and successor of  Late Dasarath Boro, hence the 
suit.

 5. The defendants are appeared to the suit and filed their Written Statement. 
The defendant no.1 & 2 have admitted that as a legal heir and by way of 
succession, each of the plaintiff and the defendants have become the owner of 
the suit and to the extent of  3.9 lechas but in fact the defendant no. 3 and 7 do 
not have physical possession over the suit land. The defendant no. 1 & 2 have 
also stated that a large portion of the suit land is occupied by the tenants and 
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until and unless the defaulter tenants are evicted, partition in practice can not 
be become effective. 

               Hence, the defendant no.1 & 2 pray for dismissal of the suit.  The 
remaining defendant no.3 to 7 have admitted the averment of the plaint and 
stated  that  they  have  no objection  if  the  suit  is  decreed  in  favour  of  the 
plaintiff.

6. ISSUES:

      Upon determination of the rival pleadings the following issues were 
framed by my predecessor.

1. Whether the suit is maintainable in its present form?

2. Whether the suit is bad for non- joinder of necessary parties ?

3. Whether the plaintiff is entitled to get the decree as prayed for?

4. To what other relief/ reliefs the parties are entitled to?     

7.   In the instant  suit  the plaintiff  has examined three witnesses including 
herself  and  the  defendant  no.1  &  2  have  also  examined  three  witnesses 
including them self. Plaintiff has also exhibited some documents.

8.   I  have heard argument  advanced by the learned counsels  for  the both 
parties. The defendant no. 1& 2 have filed the written argument. Also perused 
the pleadings of the parties and the evidence on record.  

DISCUSSIONS, DECISIONS, AND REASONS THEREOF:

9. Now let me discuss the materials on record and try to arrive at a definite 
finding as regards the issues in this suit.

ISSUE NO.1 Whether the suit is maintainable in its present form ?  

10. Regarding the maintainability of the instant suit the defendant no.1 &2 
have not advanced any argument to support their stand. Moreover, there is 
nothing stated in the pleadings of the defendant no.1 & 2 as to why the suit is  
not  maintainable.  Hence  I  do  not  deem  it  fit  to  hold  the  suit  as  non 
maintainable. Hence, this issue is decided in positive.  
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DECISION : The instant suit is maintainable.

ISSUE No.2  :   Whether the suit is bad for non- joinder of necessary parties ?  

11. Regarding the issue of the instant suit the defendants no. 1 & 2 in the 

written statement have stated that the suit is bad for non- joinder of necessary 

parties most particularly the pattadars of the suit patta. So, the suit is bad for 

non- joinder of the other  co-pattadars of the suit land.  But, from perusal of 

the plaint and evidence it reveals that other co- pattadars are not interested 

party,  because  the  suit  is  for  partition  and  there  was  no  pleading  of  the 

plaintiff  for or against the co- pattadars. This is a suit for declaration of share 

in ancestral property of Late Dasarath Boro. The suit has been instituted by 

the one daughter of  Late Dasarath Boro against his seven sons and daughters. 

In this suit the plaintiff  and the defendants are the only surviving legal heirs 

of Late Dasarath Boro, the plaintiff and the defendants being own brothers 

and sisters.  Hence from the above fact it is clear that the suit is not bad for 

non-joinder of necessary parties.

              Hence, I do not deem it fit to hold the suit is not bad for the non-
joinder of necessary party. Hence, this issue is decided in negative. 

DECISION : This issue is decided in favour of the plaintiff. 

  

ISSUE No. 3: Whether the plaintiff is entitled to get the decree as prayed for?

12. Both the plaintiff and defendant no.1 & 2 admitted that the plaintiff and 
the defendants are the joint owners and possessors of a plot of land measuring 
1 katha 11 lechas ( 4.15 Are ) covered by Dag No.1191 under Patta No.360 
situated  at  village-  Sahar  Guwahati,   Mouza-  Ulubari,  in  the  District  of 
Kamrup which is described in the Schedule-A of the plaint. 

13. That plaintiff Smti. Rina Boro  as PW-1 in her evidence has also stated 
that in the year of 2007, the defendant no.1 and 2 had occupied the central 
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portion of  the Schedule-A land disturbing the peaceful possession of her and 
the  defendants  from  the  said  land  and  house.  Then  she  and  the  other 
defendants  requested  the  defendant  no.1  and  2  to  make  partition  of  their 
shares of the Schedule –A land but the defendant no.1 and 2 has denied their 
request and threatened them with dire consequences. Then she and the other 
defendants, filed partition case in the month of  February, 2008 before the 
Deputy Commissioner,  Kamrup vide Case No.140/2007-08 for partition of 
the Schedule-A land. But, they failed to get the relief and accordingly they 
were directed to approach the Civil Court for proper relief.

14. The PW-1 has exhibited the following documents.

Ext-1: The certified copy of the order dated 6-5-2003 passed by the circle 
officer in Mutation Case. 

Ext-2:  The certified copy of Jamabandi. 

Ext- 3:The land Revenue Receipts.

Ext-4: The Municipal Tax Receipts.

15. In cross-examination the PW-1has stated that the suit land is the ancestral 
property and she and all the defendants mutated their name in the Jamabandi. 
It is also admitted by the defendant no.1 & 2 in written statement that as a 
legal heir and by way of succession, each of the plaintiff and the defendants 
have become the owner of the suit and to the extent of 3.9 lechas of land in 
the Schedule –A land.

 16. The PW- 1in cross-examination has admitted that two persons namely 
Raju  Boro  and  Ranjit  Boro  have  been  occupying  some  portion  of  land 
measuring  about  5  lechas  in  the  suit  land.  But,  in  written  statement  the 
defendant no.1 & 2 have pleaded that they are defaulted tenants which are 
occupying some portion of the suit land.

17. The Defendant no.1 & 2 as DW-1 and DW-2 have stated that as a legal 
heir and by way of succession, each of the plaintiff  and the defendants have 
become the owner of the suit and to the extent of 3.9 lechas of land in the 
Schedule  –A  land  but  the  defendant  no.  3  and  7  do  not  have  physical 
possession over the suit land. They have also stated that a large portion of the 
suit land is occupied by the tenants and until and unless the defaulter tenants 
are evicted, partition in practice can not be become effective. 
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18. In cross- examination the DW-1 admitted that he has stated in the written 
statement  and  evidence  that  he  has  no  objection  if  the  suit  land  become 
partition. The DW-1in cross-examination has also admitted that he has been 
possessing about 6/7 lechas of land and he wants partition of the suit property 
as  per  law.  The  DW-1 and  DW-2 have  also  admitted  that  they  have  no 
objection if the suit property become partition with the help of the Mandal. 

19. The Schedule-A property has been jointly owned and possessed by the 
plaintiff and the defendants. The possession of the defendant no. 1 &2 in the 
suit property is to be deemed the possession of the co-sharer i.e. the plaintiff 
and  other  defendants.  The  suit  property  is  not  a  personal  self  acquired 
property of the defendant no 1& 2 only inter alia it is an ancestral property.

20. The plaintiffs and the defendants are own brothers and sisters and after 

the death of their father, they are the only surviving legal heirs of the property 

held by their father. The relationship of the plaintiff and the defendants has 

been  admitted  by  the  defendant  no.1&2  in  their  written  statement  and 

evidence. In view of the provision of the Hindu Succession Act as amended 

in 2005 the daughters are entitled to equal share in the ancestral property as 

the sons. Late Dasarath Boro had eight childrens, i.e. five daughters and three 

sons. Therefore each heir would be entitled to one-eight share of the property 

held by their father Late Dasarath Boro. Therefore, the plaintiff is entitled to 

inherit equal share in the property as the defendants. 

21.  As the  parties  used to  live  in  the  suit  land separately  without  proper 

division of the Schedule-A land and the defendant no.1 has been possessing 

6/7 lechas and as such the plaintiff is deprived of his full share of 1/8 th of the 

suit  land although she is entitled to 1/8 th of the said land. The plaintiff has 

not given equal share except a small portion of the land where she has been 

residing.

             Therefore, the plaintiff is entitled to inherit one-eight share of the 

Schedule-A property as held by their father.  
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DECISION: the issue is decided in favour of the plaintiff.

ISSUE NO.4:    To what other relief / reliefs the parties are entitled to?   

22. That as per finding of the crux issue No.3 this issue is decided in favour 
of the plaintiff holding that the plaintiff is entitled to these reliefs-

1. The suit is decreed declaring that the plaintiff is a co-pattadar and 
joint owner of the suit land.

2.  The plaintiff has the right, title and interest to the extent of 1/8  th 

share of the suit land. and

3. Cost of the suit.

                                     ORDER. 

          The suit is of the plaintiff is decreed on contest with cost.   

           The suit is decreed declaring that the plaintiff is a co-pattadar and joint  
owner of the Schedule-A land and she has the right, title and interest to the 
extent of 1/8 th share of the Schedule-A land. The plaintiff is also entitled to 
get 1/8 th share of land and house standing there on of the Schedule-A land. 

             Prepare preliminary decree accordingly. Issue precept to the Deputy 
Commissioner, Kamrup for effecting partition of the Schedule-A land.

           Given under my hand and seal  of  this  court  on the 5 th day of 
December, 2013.

 
                                                                                   Nabajit  Bhatta.

                                                                                                       Munsiff NO 4, Kamrup.

                                                                                                                 Guwahati.
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 APPENDIX

Exhibits of the Plaintiff:

Ext-1: The certified copy of the order dated 6-5-2003 passed by the circle 
officer in Mutation Case 

Ext-2:  The certified copy of Jamabandi. 

Ext- 3:The land Revenue Receipts.

Ext-4: The Municipal Tax Receipts. 

Exhibits of the defendants.

Nill.    

WITNESSES

Plaintiff’s witnesses

PW- 1:  Smt. Rina Boro.

PW-2 Sri Samila Boro.

PW-3: Smt. Sangita Boro.

Defendant’s witnesses

DW 1:  Sri Ajit Boro.

DW2: Sri Krshna Boro.

DW3:  Sri Chandan Paul.                                                                                 

       

         MUNSIFF No.4  

   KAMRUP,GUWAHATI 
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