
IN THE COURT OF THE PRINCIPAL JUDGE, FAMILY COURT- II,
KAMRUP, GUWAHATI.

F.C.(C      RL.      ) CASE  NO. 509/10_____  
U/s. 125 Cr.P.C.

    PRESENT : MRS. C.R. GOSWAMI,
      PRINCIPAL JUDGE, FAMILY COURT -II,
     KAMRUP, GUWAHATI.

Smti. Jayashree Deka               ..... ..................  PETITIONER   

- VS -

Sri Thaneswar Deka             ................... OPPOSITE PARTY      

PARTICULARS OF THE CASE

Date of filing of petition:  12.10.10

Date of Evidence       : 19.12.12 

Date of Argument       : 18.01.13 

                                       Date of Judgment       : 01.02.13

J U D G M E N T

1. This  case  is  arisen  out  of  an  application  filed  by  Smti. 

Jayashree  Deka (herein-after  called  as  petitioner)  u/s  125  Cr.P.C. 

claiming maintenance from Sri Thaneswar Deka (herein-after called as 

opposite party).

2. The  case  of  the  petitioner  in  brief  is  that  the  marriage 

between the parties was performed about  15th years ago according to 

Hindu rites and customs at Kamahya Temple. After the marriage, they 

were living as husband and wife and out of their wedlock, one male child 

was born namely Sri Moushum Deka who is now aged about 14 years 



and he is reading in class IX. For a few months the parties were living 

peacefully but thereafter the opposite party used to neglect the opposite 

party  in  drunken  condition.  The  opposite  party  rebuked  her  in  filthy 

languages and tortured her both physically and mentally. For last 10 (ten) 

years the opposite party has not provided any maintenance either to the 

petitioner or to her son. She is maintaining her son by working from door 

to  door.  The  opposite  party  has  illicit  relation  with  other  woman  and 

hence  he  does  not  accompany  the  petitioner.  The  opposite  party  is 

serving  as  L.D.A.  in  SEBA  and  he  draws  monthly  salary  more  than 

Rs. 16,000/-  (Rupees Sixteen Thousand) p.m. Therefore the petitioner 

has prayed for an amount of Rs. 10,000/- (Rupees Ten Thousand) p.m. 

as maintenance for her and her minor son.  

3. The opposite  party  has contested  the  case by filing her 

written statement denying the petitioner as his legally married wife.  

The case of the opposite party in brief is that the petitioner 

Jayashree Deka is known as Fulkon Kumari and at her birthplace. She 

was married to Sri Upen Kumar, S/o. Thaneswar Kumar about 17 years 

ago and out of their wedlock two children were born. The petitioner filed a 

petition u/s 125 Cr. P.C. being registered as Case No.133/07 in the Court 

of the Chief Judicial Magistrate, Mangaldai, Darrang against her husband 

Upen Kumar. If the petitioner married the opposite party then why she 

filed the petition against Upen Kumar in the year 2007. The petitioner is a 

neighbour of the opposite party and as such she went to his house as a 

labour.  The opposite  party  and his  family  members  extended  helping 

hand  to  the  petitioner.  Taking advantage of  simplicity  of  the  opposite 

party she filed this petition with false and fabricated story. The opposite 

party  is  a  married  person  and  since  30  years  of  his  marriage,  he  is 

maintaining his family peacefully. If he had married the petitioner, his wife 

must  have  filed  any  case  against  him.  Therefore  he  has  prayed  to 

dismiss the petition filed by the petitioner. 

4. In  course  of  hearing,  the  petitioner  has  examined  two 

witnesses including herself and opposite party has examined none.
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5. Points for determination   :

1. Whether the petitioner is the legally married wife of the 

opposite party and the opposite party is the father of the 

child of the petitioner ?

2. Whether there is any just  ground on the part  of  the 

petitioner for living separately from the opposite party  ? 

3. Whether  the  opposite  party  having  sufficient 

means refuse/neglects to maintain the petitioner and her 

son who are unable to maintain themselves ?

4. Whether the petitioner and her son are entitled 

for  maintenance and if  yes,  what  will  be the reasonable 

quantum ?

DECISIONS AND REASONS THEREOF

Point No.1  : 

6.  The opposite party in his written statement has denied the 

petitioner as his legally married wife and also denied the paternity of the 

child.  Petitioner in her petition as well as in her deposition has clearly 

stated  that  about  18/20  years  ago  from  today,  the  marriage  was 

performed between  the parties  according  to Hindu rites  and customs. 

After  the  marriage  they  were  living  as  husband  and wife  in  a  rented 

house at Bamunimaidan and out of their wedlock, one male child was 

born. PW2 Sri Ramen Deka has corroborated the statement of PW1 by 

deposing that both the parties were living as husband and wife near his 

house and out their wedlock, one male child was born who is now aged 

about 13 years.    

The opposite party has not adduced any evidence either to 

rebut  the  evidence  adduced  by the  petitioner  or  to  establish  his  own 

case.  Mere  a  statement  making  in  his  written  statement  the  opposite 

party cannot succeed in his case. On the other hand, the petitioner by 

adducing evidence has proved that about 18/20 years ago from today, 
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the opposite party married the petitioner and they as lived husband and 

wife  in  a  rented  house  at  Bamunimaidan,  Guwahati,  and  out  of  the 

wedlock, one male child was born. Therefore relying the evidence and 

adduced by the petitioner, it can be safely held that the petitioner is the 

legally married wife of the opposite party and he is the father of the child 

of the petitioner.  

Hence this point is decided in favour of the petitioner.

Point No.2  : 

7. Both the PWs in their evidences have categorically have 

asserted that since 4 years, the opposite party started physical torture on 

the petitioner. The opposite party destroyed the household articles of the 

petitioner and also set on fire the clothes of the petitioner. Thereafter the 

opposite party stopped to return home for last 3 years. The petitioner and 

her son were residing in that house. Now the opposite party does not live 

with them.   

The  evidences  of  the  witnesses  show that  the  opposite 

party himself deserted the petitioner and their son and the petitioner and 

their son are still residing in the same house, which was taken on rent by 

the opposite party.  Therefore the ground of  living separately,  is a just 

ground and hence this point is decided in favour of the petitioner.    

 

Point No. 3 : 

8. Admittedly the opposite party is working as L.D.A. in SEBA. 

The  petitioner  has  no  source  of  income.  Her  son  is  a  school  going 

student. Denying the petitioner and her son as his legally married wife 

and the son respectively, the opposite party has proved his negligence to 

maintain the petitioner and son.         

Hence this point is decided in favour of the petitioner. 

Point No. 4 :
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9. The decisions of the Point No. 1, 2 & 3 have disclosed that 

the  petitioner  is  legally  married  wife  of  the  opposite  party  and  the 

opposite party is the father of the child and the opposite party refuses to 

maintain  them.  Hence  the  petitioner  and  her  son  are  entitled  for 

maintenance from the opposite party.

Regarding  quantum,  according  to  the  petitioner  the 

opposite  party  is  drawing  more  than  Rs.  16,000/-  (Rupees  Sixteen 

Thousand)  p.m.  as  salary.  The  opposite  party  has  remained  silence 

regarding the quantum of his salary. The son of the petitioner is a school 

going student. 

10. Therefore in my view an amount of  Rs. 2,000/-  (Rupees 

Two  Thousand)  p.m.  to  the  petitioner  and  an  amount  of  Rs.  1,000/- 

(Rupees One Thousand) to the minor son will be reasonable amount of 

maintenance allowance.           

  

ORDER

  In result, the petition filed by the petitioner is allowed granting 

an amount of Rs. 2,000/- (Rupees Two Thousand) p.m. as maintenance 

to  the  petitioner  and  Rs.  1,000/-  (Rupees  One  Thousand)  p.m.  as 

maintenance for the minor son till  he attains majority from the date of 

filling this petition.

Free copy of the Judgment be furnished to the petitioner.

Given under my hand and seal of this Court on this 1st day of 

February, 2013 at Guwahati. 

                                   

  PRINCIPAL JUDGE,
                                                FAMILY COURT- II, KAMRUP

                                                                                                         GUWAHATI.
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CASE F.C. (CRL.) NO. 509/10  
            

 Final Order

01.02.13                Petitioner is present. Opposite party 

absent without steps.

Judgment is delivered in the open 

Court,  written  separately  and  kept  with  the 

case record.

The petition filed by the petitioner 

is allowed granting an amount of Rs.2,000/- 

(Rupees  Two  Thousand)  p.m.  to  the 

petitioner  and  Rs.  1,000/-(Rupees  One 

Thousand)  p.m.  to  the  minor  son  till  his 

attains majority from the date of filling this 

petition.

The  opposite  party  is  hereby 

directed to pay the same regularly.

The  case  is  disposed  of 

accordingly.

Fixed  01.03.13  for payment.

Prepare a decree accordingly. 
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