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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: HAJO 

Gr. Case No. 06 of 2000 

Under Section 392 of Indian Penal Code 

State vs. Dilip Das and two others 

Present:- 

Sri Rupak Rajak,    B.Com. LL.B 

Judicial Magistrate First Class 

For the Prosecution: - Learned Asstt. Public Prosecutor. 

For the Defense: - Mr. Kuladip Das and Mr. Mahnur Ali 

Evidence Recorded On: - 25-5-09, 25-11-09, 2-9-11, 6-6-12, 21-8-12, 

…………………………………….19-11-12, 3-4-13 

Argument heard on: - 2-5-13 

Judgment delivered on: - 16-5-13 

JUDGMENT 

The prosecution story in nutshell is that the complainant lodged 

an ejhar with the O/C, Sualkuchi P.S. stating interalia that he is in 

charge head master of Kaliram Karikar Girls’ high school. That he went 

to State bank of India, Panbazar Branch to withdraw the salary of the 

teachers for the month of December (1999) amounting to Rs. 1, 29,239. 

That the complainant was returning Sualkuchi after collecting the 

money and he has two new year diaries and one attendance register of 

the teachers with him. That the complainant while returning to the 

school, on the way near the house one Udhab Kalita, a group of 4 

miscreants accosted him and tried to snatched away the money. There 

was tussle between the complainant and the miscreants. One of the 

miscreants tried to shoot him by a pistol and another hit him at his 

head and rolled him down and snatched away the bag of money. The 

miscreants used Yamaha bearing Registration No. AS 14/ 3975 and 

Scooter (Bajaj Super) bearing No. As 01 H/2263. Hence the 

complainant lodged the ejahar.  

 On receipt of the ejhar police started investigation. During 

investigation police arrested the accused and there was a TIP held at 

Central Jail, Guwahati. Police also seized an amount of Rs79, 000, two 

diaries, one attendance Register, one Yamaha Motor-cycle and a 

scooter. That, after completion of investigation the I.O. of the case has 

filed Charge Sheet against the accused persons under section 392 of 

the Indian Penal Code.  
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The parties are heard on charge and after considering all aspect 

of the case the court found sufficient materials of offence u/s 392 IPC 

against the accused persons and as such the accused are charged u/s 

392 IPC and the ingredient of the offence u/s 392 IPC was read over to 

the accused to which they pleads not guilty and claimed to be tried. 

After framing of Charge, the trial starts and the prosecution 

examined as many as 6 witnesses including the I.O. of the case. On 

conclusion of prosecution evidence the accused are examined u/s 313 

Cr.P.C and their statements are recorded. The defense declined to 

adduce evidence. The plea of defense is total denial.  

Point for determination:- 

1. Whether the accused persons cause hurt to the complainant 

and put him in the fear of instant death and dishonestly 

induce him to deliver a bag containing an amount of Rs. 

1,29,000/-? 

 

I have heard the argument of both the sides. I have gone through 

the evidences as laid by the prosecution and I have considered all relevant 

materials on record. My decision and reasons for the decision are as 

follows:- 

 The simple prosecution story is that the complainant is the i/c, 

head master of Sualkuchi Kaliram Karikar Girls High School and on the 

day of incident he went to State Bank Of India, Panbazar Branch to collect 

the salary of the teachers of that school for the month of December (1999) 

and accordingly he withdrawn an amount of Rs. 1, 29,239 and was 

returning to the school. But on the way four miscreants accosted him, 

injured him at his head and showed a pistol and snatched away the bag of 

money.  

During trial the complainant appeared as PW 1 and he fully 

corroborate the facts he stated in the ejahar. He deposed that in the year 

2000 on 4th January at about 12.30 pm the incident took place. At that 

time he was principal of Kaliram karikar Girls’ High School. On that day 

he went to SBI, Panbazar Branch to collect salary of the teachers of the 

school for the month of Dec’1999 amounting to Rs. 1,29,239/-. 

Accordingly he has withdrawn the amount and he kept Rs. 1, 29,000/ in 

a bag and Rs. 239 in his pocket. He also deposed that before he went to 

the bank he has purchased two diaries and one school register which he 

kept in that bag. That after collecting the money he came by Bus. He step 

down from the bus and starts for his school by his bi-cycle. On the way the 

accused accosted him. The accused has come there in a black motor-cycle 

and one blue scooter. Accused Dilip told him that he shall hand over the 

money otherwise he will shoot him. One of them hit him at his head from 
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his back and he fall down. Then accused Dilip took away the bag from his 

cycle. He sought but due to the pistol none came there to help him. One 

Nalini Ranjan Sarma came to know about the fact from him and he 

informed the police. The complainant also lodged ejahar in the police 

station. After one hour he came to know that the accused is caught at 

Jalukbari and police call him for identification. Police seized motor-cycle, 

money and other things. Police recovered Rs.79, 000 and the complainant 

took the money in his interim custody vide order of the Court.  

Record reveals that there was a Test Identification Parade held in 

the Central Jail, Guwahati. Prosecution exhibited the TIP Report as Ext- 

6. As per the report the complainant successfully identified the accused 

persons.  

PW 6 Munindra Sarmah was the Jailor at the relevant time when 

the TIP was conducted. According to him the complainant identified the 

accused successfully during the TIP.  PW 6 signed the TIP as one of the 

witness. During his cross examination he replied that the date of TIP was 

12-1-2000. He also replied that the TIP was conducted in the field of the 

Jail and the accused persons are varied with other Jail Hajoties.   

Pw 4 Sadan Dasgupta deposed that on 4-1-2000 he was posted at 

Jalukbari P.S. as Sub-Inspector. On that day while he was doing mobile 

patrolling duty he got information that four numbers of miscreants 

snatched an amount of Rs. 1, 29,000 from the headmaster of Sualkuchi 

high school and was escaping by motorcycle and scooter towards 

Guwahati. He was directed to check and catch those miscreants. 

Accordingly he along with his staff engaged checking duty at the guard 

post of Saraighat Bridge. Thereafter at 2:30 PM he saw the miscreants are 

coming by scooter and motorcycle from the other side of Amingaon. He 

stopped them and on search of their bodies he got bundles of notes inside 

their clothes. On asking those persons they could not answer properly 

regarding possession of those notes. Thereafter they have taken to 

Jalukbari police station and the scooter, motorcycle and the bundle of 

notes are seized and he informed the police of Sualkuchi P.S.  

During argument learned counsel for the accused submitted that 

first of all the complainant could not show any document which authorize 

him to draw the salary of the teachers. During cross examination the 

complainant replied that generally the clerk of the school used to deposit 

the bill. He also replied that he has not submitted any salaries statement 

before the police. Learned counsel also submitted that there is no 

eyewitness to the incident.  

I minutely examine the deposition of all the PWs. I have also gone 

through the seizure.  

Section 392 IPC provides for punishment for robbery. The essential 
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ingredients are as follows: 

1. Accused committed theft; 

2. Accused voluntarily caused or attempted to cause. 

(i) Death, hurt or wrongful restraint. 

(ii) Fear of instant death, hurt or wrongful restraint. 

3. He did either act for the end. 

(i) To commit theft. 

(ii) While committing theft. 

(iii) In carrying away or in the attempt to carry away property 

obtained by theft. 

 It is to be noted that the Section 392 provides punishment for 

robbery. It is punishment for the offence defined in Section 390. 

Punishment is higher if it is committed on a highway and between sunset 

and sunrise. Section 390 which defines "robbery" reads as follows: 

390. Robbery. - In all robbery there is either theft or extortion. 

When theft is robbery. -Theft is "robbery" if, in order to the 

committing of the theft, or in committing the theft, or in carrying away or 

attempting to carry away property obtained by theft, the offender, for the 

end, voluntarily causes or attempts to cause to any person death or hurt 

wrongful restraint, or fear of instant death or of instant hurt, or of instant 

wrongful restraint. 

When extortion is robbery.-Extortion is "robbery" if the offender at 

the time of committing the extortion, is in the presence of the person put 

in fear, and commits the extortion by putting that person in fear of instant 

death, of instant hurt, or of instant wrongful restraint to that person or to 

some other person, and, by so putting in fear, induces the person so put 

in fear then, and there to deliver up the thing extorted. 

Explanation. -The offender is said to be present if he is 

sufficiently near put the other person in fear of instant death, of instant 

hurt, or of instant wrongful restraint. 

The provision defines robbery which is theft or extortion when 

caused with violence of death, hurt or wrongful restraint. When there is 

no theft committed, then as a natural corollary there cannot be robbery. 

Robbery is only an aggravated form of offence of theft or extortion. 

Aggravation is in the use of violence of death, hurt or restraint. Violence 

must be in course of theft and not subsequently. It is not necessary that 

violence actually should be committed but even attempt to commit it is 

enough.  
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The authors of the Code observed as follows: 

In one single class of cases, theft and extortion are in practice 

confounded together so inextricably, that no judge, however, sagacious, 

could discriminate between them. This class of cases, therefore, has, in all 

systems of jurisprudence...been treated as a perfectly distinct class...we 

have, therefore, made robbery a separate crime. 

There can be no case of robbery which does not fall within the 

definition either of theft or of extortion; but in a practice it will perpetually 

be a matter of doubt whether a particular act of robbery was a theft or an 

extortion. A large proportion of robberies will be half theft, half extortion. 

A seizes Z, threatens to murder him, unless he delivers all his property, 

and begins to pull off Z's ornaments. Z in terror begs that A will take all 

he has, and spare his life, assists in taking off his ornaments, and delivers 

them to A. Here, such ornaments as A took without Z's consent are taken 

by theft. Those which Z delivered up from fear of death are acquired by 

extortion. It is by no means improbable that Z's right arm bracelet may 

have been obtained by theft, and left-arm bracelet by extortion; that the 

rupees in Z's girdle may have been obtained by theft, and those in his 

turban by extortion. Probably in nine-tenths of the robberies which are 

committed, something like this actually takes place, and it is probable that 

a few minutes later neither the robber nor the person robbed would be 

able to recollect in what proportions theft and extortion were mixed in the 

crime; nor is it at all necessary for the ends of justice that this should be 

ascertained. For though, in general, the consent of a sufferer is a 

circumstance which vary materially modifies the character of the offence, 

and which ought, therefore, to be made known to the Courts, yet the 

consent which a person gives to the taking of this property by a ruffian 

who holds a pistol to his breast is a circumstance altogether immaterial. 

 The words "for that end" in Section 390 clearly mean that the hurt 

caused must be with the object of facilitating the committing of the theft 

or must be caused while the offender is committing theft or is carrying 

away or is attempting to carry away property obtained by the theft. 

 The complainant in his the position clearly submitted that the 

miscreants accosted him and tried to snatch the bag of money. The 

accused also threat him to hand over the money otherwise they will shoot 

him. There was a pistol in the hand of the accused Dilip and he threat the 

complainant that if he don’t hand over the money he will shoot him. Then 

one of the miscreants injured the complainant at his head from his back. 

He fall down and the accused Dilip took away the bag of money. From the 

evidence of the complainant it appears that there was tussle between the 

complainant and the accused. The accused tried to snatch the money but 

they could not take it for the resistance offered by the complainant and to 

facilitate themselves the accused threatened the complainant by showing 
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pistol and at last they hurt him to achieve their goal.  

Learned counsel for the accused submitted that there was no 

eyewitness to the incident. The complainant in his deposition submitted 

that he made hue and cry but the nearby people have not come there to 

help him due to the pistol shown by the accused. PW 3 Nripen Das 

deposed that there was an incident regarding a bag between one man 

came with bicycle and others came with bike. He also deposed that the 

persons came with bike taken away one bag from the cycle. At that time 

he was in his shop at Adaboi. During his cross-examination he replied that 

there was a man in the bicycle and four men in the bike. He further replied 

that there was no dwelling houses near the place of occurrence.  

In the absence of any eye witness, the prosecution case rests entirely 

on circumstantial evidence. The approach to be adopted and the test to be 

applied by the court in cases based on circumstantial evidence, was 

examined by the Supreme Court in Hanumant Govind Nargundkar and 

Anr. v. State of Madhya Pradesh MANU/SC/0037/1952 : 1953CriLJ129. 

The court in that case observed:- 

''It is well to remember that in cases where the evidence is of a 

circumstantial nature, the circumstances from which the conclusion of 

guilt is to be drawn should in the first instance be fully established, and 

all the facts so established should be consistent only with the hypothesis 

of the guilt of the accused. Again, the circumstances should be of a 

conclusive nature and tendency and they should be such as to exclude 

every hypothesis but the one proposed to be proved. In other words, there 

must be a chain of evidence so far complete as not to leave any reasonable 

ground for a conclusion consistent with the innocence of the accused and 

it must be such as to show that within all human probability the act must 

have been done by the accused.'' 

11. The above statement of law has stood the test of time and has 

been reiterated in numerous subsequent decisions of the Apex Court. 

Reference to the decisions in Sharad Birdhichand Sarda v. State of 

Maharashtra MANU/SC/0111/1984 : 1984CriLJ1738 and State of 

Haryana v. Ved Prakash MANU/SC/0081/1994 : 1994CriLJ140 should 

suffice. 

In the instant case the complainant fully described the incident. In 

the FIR the complainant has given the description of notes as two bundles 

of 500 rupees notes, five bundles of 50 rupees notes and four bundles of 

10 rupees notes. The complainant further stated that he has purchased 

two diaries and there was one attendance register of the teachers with 

him. He also stated that the registration number of the Yamaha 

motorcycle was As-14/3975 and the registration number of the Bajaj 

scooter was As 01 H/2263. As PW 1 the complainant deposed that the 

Yamaha was of black colour and the scooter was of blue-colour. There    
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are four numbers of miscreants. The complainant further deposed that 

due to pistol shown by the accused the nearby people could not come 

there to help him. Pw 3 deposed that the incident took place between a 

man with cycle with the men with bike regarding a bag. During his cross 

he replied that there was no dwelling house near the place of occurrence. 

The prosecution exhibited the seizure lists as Ext- 2, Ext- 3 and Ext-4. In 

the seizure list police seized (Ext-2) one attendance register of teachers, 

to numbers of Gupta’s Diary 2000; (Ext-3) one bundle of Rs. 500, three 

bundle of Rs. 50, to bundle up Rs. 10, one black colour Yama motorcycle 

bearing registered number As-14/3975; (Ext-4) - two bundles of Rs. 50, 

two bundles of Rs. 10, one Bajaj Super scooter bearing registered number 

As-01/H-2263.  

Therefore it appears that the police seized same number of nodes 

i.e. Rs. 500, Rs.50 and Rs.10, same numbers of diaries and attendance 

register from the accused. The registration number and the colour of the 

motorcycle and scooter described by the complainant and seized by the 

police are same and identical. Moreover PW 3 also deposed that there was 

tussle between one man came in cycle and four came in bike. The number 

of persons and the number of accused are similar. All these facts cannot 

be said to be a mere coincident.  

Another vital point in the case is test identification parade. The TIP 

was successful. The complainant successfully identified the accused.  

Therefore considering all aspects of the case I finally come to the 

conclusion that the prosecution is well able to prove the case beyond all 

reasonable doubt. The accused persons are found guilty for committing 

an offence of robbery. 

The nature of offence is serious in kind and form. It was committed 

in the day light. The offence relates to extortion of money. Therefore, 

considering the nature of offence and the circumstances in which it was 

committed I am not inclined to extend the benefit of section 4 of 

Probation of Offenders Act.  

I have heard the accused on imposition of sentence. I perused the 

case record and gone through the evidences on record. The accused 

submitted that this is their first offence and prayed for lenient view. Now 

before imposing the sentence let see what is the opinion of Hon’ble Apex 

Court regarding imposition of sentence in cases like this:-  

In State of Karnataka v. Puttaraja MANU/SC/0976/2003 : 

2004CriLJ579, it was inter-alia observed as follows: 

Imposition of sentence without considering its effect on the social 

order in many cases may be in reality a futile exercise. The social impact 

of the crime e.g. where it relates to offences against women like the case 

at hand, dacoity, kidnapping, misappropriation of public money, treason 
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and other offences involving moral turpitude or moral delinquency which 

have great impact and serious repercussions on social order and public 

interest, cannot be lost sight of and per se require exemplary treatment. 

Any liberal attitude by imposing meager sentences or taking too 

sympathetic a view merely on account of lapse of time or considerations 

personal to the accused only in respect of such offences will be result wise 

counterproductive in the long run and against societal interest which 

needs to be cared for and strengthened by the required string of 

deterrence inbuilt in the sentencing system. 

The accused committed the offence in the day light and the offence 

designed previously. Therefore, considering the above guideline of 

Hon’ble Apex Court and the circumstances in which the offence is 

committed I convict accused Prasanna Rajbongshi, Dilip Das and Chandi 

Das u/s 392 IPC for committing the offence of Robery and sentenced 

them to undergo rigorous imprisonment for 3 (three) years and shall also 

pay fine of Rs.2000/ (two thousand) each, in default to pay fine, further 

S.I for 2 months.  

Let a copy of this judgment be furnished to the accused free of cost. 

The Bail bond is extended till next six month. 

Given on this 16th Day of May’13 under my hand and seal of the Court. 

 

(Rupak Rajak) 
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