
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: HAJO
Gr. Case No. 132 of 2008

Under Section 147/148/447/323 of Indian Penal Code

State 

vs.  

1. Md. Saif Uddin Ahmed.

2. Md. Samser Ali.

3. Md. Afsar Ali.

4. Md. Samsul Haque @Hitler

5. Md. Aminul Haqye @Dallu

Present:-

Sri Rupak Rajak

         B.Com. LL.B

Judicial Magistrate First Class

For the Prosecution: - Learned Asstt. Public Prosecutor.

For the Defense: - Mr.  Jayanta Das. 

Evidence Recorded On:-20-9-12, 7-1-13, 1-3-13, 19-3-13, 8-4-13, 30-5-13

Argument heard on: - 9-7-13

Judgment delivered on: - 23-7-13

JUDGMENT

The prosecution story in nutshell is that the complainant lodged 
an ejhar with the O/C,  Hajo P.S.  stating interalia  that  on 11-4-08 at 
about 9.30 in the morning the complainant and his father Khabir Uddin 
Ahmed was cultivating in their land, the accused armed with lathi and 
sharp weapon persuaded them and hake the father of the complainant 
Kahabir. The father of the complainant hold the hake by his hands and 
his hands are injured badly. Thereafter, the father of the complainant 
fall  down on the earth and the accused assaulted him with lathi  and 
injured his leg. While the complainant went there to save his father the 
accused also assaulted him.  Hence the complainant lodged the FIR. 

On  receipt  of  the  ejhar  police  started  investigation  and  on 
completion has filed charge sheet under section 147/148/447/323/149 
IPC. Accordingly summons was served upon the accused persons and on 
their  appearance  copies  are  provided  to  them  u/s  207  Cr.  P.C.  The 
charges  under  section 147/148/447/323/506 IPC are framed and the 
ingredients of the offences are read over and  explained to the accused to 
which they pleads not guilty and claimed to be tried. During trial the 
prosecution adduces the following witnesses:-



  ~ 2 ~

PW 1 Hafiz Uddin Ahmed

Pw 2 Khabir Uddin Ahmed

PW 3 Md. Nekibuddin Ahmed

PW 4 Atikur Rahaman

PW 5 Dr. Cheni Ram Deori

PW 6 Fakar Uddin Barbhuiya

Points for determination

1. Whether the accused voluntarily caused hurt to the victim? 

2. Whether  the  accused  wrongfully  trespassed  into  the  
premises of the complainant?

3. Whether the accused persons are guilty of rioting?

4. Whether the accused persons guilty of rioting being armed  
with deadly weapon?

I have heard the argument of both the sides. I have gone through the 
evidences  as  laid  by the prosecution and I  have  considered all  relevant 
materials  on  record.  My  decision  and  reasons  for  the  decision  are  as 
follows:-

Point No.1

The  complainant  in  his  FIR  alleged  that  on  23-4-07  accused 
persons armed with sharp weapons unlawfully entered into the house of 
the complainant and assaulted Awal Ali, Rahima Begum and Arman Ali 
with the complainant. Hence the complainant lodged the FIR. During 
trial the complainant appeared as PW 1 and he deposed that there was 
slight quarreling with the accused. During cross examination he replied 
that due to misunderstanding he lodged the ejhar. PW 2 Rahima PW 3 
Arman Ali and PW 4 Aowal Ali who are victims of this case deposed the 
same thing. They deposed that there was an altercation with the accused 
and  due  to  misunderstanding  this  case  was  filed.  Considering  the 
evidence of the complainant and the victim himself, I find that there is 
absolutely  no  incriminating  evidence  against  the  accused  persons. 
Hence  I  opined  that  the  accused  is  not  guilty  of  voluntarily  causing 
simple hurt to the victim.

During trial the complainant appeared as PW 1 and he deposed 
that while he and his father Khabit Uddin was ploughing their field the 
accused persons came inside the land and accused Saifuddin hake his 
father with a dao. His father hold the hake by his left hand and his father 
sustained injury at his left hand and also on his right hand. Then his 
father fall down on the earth and the accused assaulted him with lathi 
and lower portion of dao. As a result his father sustained injury at his 
left leg below the knee joint. 
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The victim of the case Khabir Uddin Ahmed appeared as PW 2 
and he fully corroborate the evidence of Pw 1. He deposed that on 11-4-
08 at 9.30 in the morning he and his son Hafiz Uddin  was cultivating 
their land. Then the accused persons entered into their land with sharp 
weapons. Accused Saifuddin hake him with a dao. He hold the dao by 
his band. Then accused samser Ali gave him a blow and he fall down. 
Then accused Samser and Saif Uddin assaulted him and injured his left 
leg. 

From the evidence of the complainant and the victim it appears 
that the evidence of both of them is corroborative on material point. It is 
alleged that accused Saif Uddin hake Khabir Uddin with a dao and when 
he hold the dao his hands got injured. 

The injured Khabir Uddin was examined at Hajo PHC. Pw 5 is the 
M.O. Dr. Cheni Ram Deori who treated him. according to M.O. on his 
examination of  victim Khabir  Uddin  Ahmed  he  found the  following 
injuries:- 

1. Tenderness with abrasion and swelling on left forearm above 
the wrist joint;

2.  Tenderness with abrasion and swelling on right wrist joint;

3. Tenderness with abrasion and swelling on left  leg below the 
knee joint.

From  the  deposition  of  Medical  Officer  it  appears  that  the 
evidence of M.O. also fully supports the deposition of the complainant 
and the victim of the case. 

During cross examination PW 1 replied that he has not specifically 
mentioned in his FIR that accused Saifuddin hake his father with a dao. 

It is to be noted that the FIR is not an encyclopedia of the whole 
incident. A reference of the incident is sufficient. It is settled law that 
FIR is only a piece of information which set the criminal law in motion 
with a view to investigate into the incident. Any kind of omission of a 
particular fact is not fatal. 

During cross examination of PW 2 he was suggested by defense 
that he has not stated before the police that Saif Uddin hake him with a 
dao and Samser gave him a blow and rolled him down. The I.O. of the 
case appeared in the case as Pw 6 and affirmed that PW 2 has not stated 
before him in that way.

On perusal of the Case diary it appears that it is not the case where 
PW 2 has not stated that he was haked with a dao. It is fact that he has 
not  specifically  mentioned the  name of  the  accused who haked him. 
Moreover  it  is  also  to  be  noted  that  the  statement  of  Pw  2  is  also 
corroborated by the evidence of Pw 1 who was also present at the place 
of occurrence at the time of incident. 
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Observing on the aspect of credibility of witnesses, honourable  
Andhra Pradesh High Court  in  K.J.  Narsima Reddy Vs.  Narayana  
Reddy, reporting AIR 1979 NOC 41 (AP); (1978) 1 Andh L T 407 opined  
that a person’s power to speak the truth depends upon his knowledge,  
and his power of expression. That knowledge depends partly on his  
accuracy in observation, partly on his memory, partly on his presence  
of mind; his power of expression depends upon an infinite number of  
circumstances and varies in relation to the subject of which he has to  
speak.  Moreover,  a  men’s  will  to  speak  the  truth  depends upon his  
education, his character, his courage, his sense of duty, his relation to  
the  particular  facts  as to  which he is  to testify,  his  humour for the  
moment and so many other circumstances. So much so, any one single  
circumstance cannot be taken to be decisive or determinative but it is  
the  cumulative  effect  of  all  the  circumstances  that  shall  have  to  be  
taken into account while  judging the credibility  or otherwise  of  the  
witness.

Pw 3 Nekibuddin Ahmed deposed that at the time of incident he 
was at his school where he works and hearing the news he went to the 
hospital where he asked his father regarding the incident and he saw 
injury on both the hands of his father Kahbir Uddin. 

PW 4 Atikur  Rahaman deposed that  he  heard quarrel  between 
both  the  parties.  He  went  to  the  place  of  occurrence  and  saw  both 
parties. He saw injury of Saifuddin Ahmed and Samser Ali. He also saw 
injury of Hafiz Uddin and Khabir Uddin. 

Therefore  it  appears  that  both  PW  3  and  PW  4  saw  injury  of 
Khabir Uddin. This fact remain unchallenged during cross examination 
of PW 3 and PW 4. 

Learned Counsel for the accused submitted that except PW 1 and 
Pw 2 none of the PWs stated have seen the occurrence. That PW 1 is the 
son of the victim and is an interested witness. That prosecution failed to 
examine independent witness who fully supports the prosecution case.

The Law of evidence does not require any particular number of 
witness to be examined for proving relevant fact. In Md. Kamaluddin Vs. 
State  of  Assam,  2008  Cr.  L.J  (NOC)  98  honourable  Guwahati  High 
Court  held  that  quantity  and  not  the  plurality  of  the  witnesses  that 
counts.  The testimony of  a single witness if  found entirely reliable is 
sufficient to prove the guilt of the accused. 

In  another  case  [Joseph  V.  State  of  Kerala,  AIR 2003  SC 507 
(510)] honourable apex court has held:-

“……... Section 134 of the Indian Evidence Act provides  
that no particular number of witnesses shall in any case be  
required  for  the  proof  of  any  fact  and,  therefore,  it  is  
permissible for a court to record and sustain a conviction on  
the evidence of a solitary eye witness. But, at the same time,  
such a course can be adopted only if the evidence tendered  
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by  such  witness  is  cogent,  reliable  and  in  tune  with  
probabilities  and  inspires  implicit  confidence.  By  this  
standard,  when prosecution case  rests  mainly on the  sole  
testimony of an eye-witness, it should be wholly reliable.”

In  the  light  of  above  discussion  it  appears  that  the  
prosecution  is  able  to  prove  that  accused  Saifuddin  and  
Samser Ali assaulted Khabir Uddin and injured him. So far  
the other accused namely Samsul Haque, Aminul Haque and 
After  Ali  are  concerned  neither  the  complainant  not  the  
victim stated anything  regarding  their  involvement  in  the 
case.  Hence  I  opine  that  accused  Samsul  Haque,  Aminul  
Haque and After Ali are found not guilty. 

Point No.2

It is admitted by the complainant and the victim of the case that 
there  is  dispute  with  the  accused  regarding  land.  PW  1  and  PW  2 
admitted  during  their  cross  examination  that  presently  the  land  is 
possessed by the accused. The complainant and victim neither filed any 
document showing prima facie title over the land nor they can give any 
description of the land. In the FIR also there is no description given by 
the complainant of the land which belongs to them. Hence I opine that 
there is no sufficient material to hold that the accused trespassed into 
the premises of the complainant. 

Point No.3

Section 147 IPC prescribe punishment for rioting. Section 146 IPC 
provides  that  whenever  force  or  violence  is  used  by  an  unlawful 
assembly or by any member thereof, in prosecution of common object of 
such assembly, every member of such assembly is guilty of the offence of 
rioting. From bare perusal of section 146 IPC it appears that to be an 
offence of rioting there must be formation of unlawful assembly by the 
accused. In this case there is no allegation by the prosecution that the 
accused formed unlawful assembly. There is no allegation of offence u/s 
143 IPC by the investigating Officer while submitting the Charge Sheet. 
To be an unlawful assembly there are some pre-requisite. The condition 
laid down u/s 141 IPC must be satisfied. 

Therefore,  it  appears that until  the prosecution proves that  the 
accused formed an unlawful assembly or it  be a member of  unlawful 
assembly, the accused can not be held guilty for rioting. Hence I opine 
that the prosecution is not able to prove its case of rioting.

Point No. 4

As the prosecution is not able to prove rioting by the accused so 
the question of offence of rioting armed with deadly weapon does not 
arise. I safely hold that the accused are not guilty of rioting armed with 
deadly weapon.  
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 In the light of above discussion it appears that accused Saif Uddin 
Ahmed and Samser Ali are found guilty of offence of causing simple hurt 
to victim Khabir  Uddin Ahmed u/s 323 IPC.  But they are found not 
guilty of other allegations u/s 447/147/148 IPC. Hence the accused Saif 
Uddin  Ahmed  and  Samser  Ali  are  hold  not  guilty  of  offences  u/s 
447/147/148 IPC and as such they are acquitted from the charges u/s 
447/147/148 IPC.

Accused Afsar Ali, Md. Samsul Haque @Hitler and Md. Aminul 
Haque @Dallu are held not guilty u/s 323/447/147/148 IPC and as such 
they are acquitted from the charges and set at liberty forthwith. 

Now we have to consider if the benefit of Probation of Offenders 
Act  can  be  extended  to  the  accused  or  not.   Hon’ble  High  Court  of 
Karnataka in M. P. Jayaraj Vs. State of Karnataka held that “The 
philosophy of penology has changed. It is no more retributive or cruel. 
The stress is on reforming an offender. He has to be transformed into a 
good man in order to salvage him for the good of the Society. It is now 
well  established  that  cruel  and  retributive  punishment  is  counter-
productive. It not only makes an offender-who may not be a person of 
criminal  intent  and  action,  but  has  committed  crime  compelled  by 
several  surrounding  circumstances  beyond  his  control  to  become  a 
hardened criminal for the rest of his life. Consequently, he is not only 
lost in particular to his family, and in general to the society, but also 
becomes a menace to the society and proves a great threat to law and 
order situation. On the contrary, if reformative theory of Penology is 
sincerely applied and practised, there is every possibility of regaining 
such  a  person.  His  character,  conduct  and  behaviour  towards  his 
fellowmen  can  be  changed.”  Here  it  may  be  relevant  to  notice  the 
following observations of the Supreme Court, made in Md. Giasuddin 
-v.- State of Andhra Pradesh.   1977 CriLJ 1557 :

"9.  Western  jurisdiction and sociologists,  from their  own angle 
have  struck  a  like  note.  Sir  Samuel  Romilly  critical  of  the  brutal 
penalties in the then Britain, said in 1817 : "The laws of England are 
written in blood." Alfieri  has  suggested:  'society prepares  the 
crime,  the  criminal  commits  it.' George  Nicodotis,  Director  of 
Criminological Research Centre, Athens, Greece, maintains that 'Crime 
is the result of the lack of the right kind of education. ' It is thus 
plain  that  crime  is  a  pathological  aberration,  that  the  criminal  can 
ordinarily be redeemed, that the State has to rehabilitate rather than 
avenge.  The  subculture  that  leads  to  anti-social  behaviour  has  to  be 
countered not by undue cruelty but by re-culturisation. Therefore, the 
focus of interest in Penology is the individual, and the goal is salvaging 
him for society. The infliction of harsh and savage punishment is thus a 
relic of past and regressive times. The human today views sentencing as 
a process of re-shaping a person who has deteriorated into criminality 
and the modern community has a primary stake in the rehabilitation of 
the  offender  as  a  means of  social  defense.  We,  therefore,  consider  a 
therapeutic, rather than an in 'terrorem' outlook, should prevail in our 
Criminal  Courts  since  brutal  incarceration  of  the  person  merely 
produces laceration of his mind. In the words of George Bernard Shaw : 



  ~ 7 ~

'If you are to reform him, you must improve him and, men 
are not improved by injuries'. We may permit ourselves the liberty 
to quote from Judge Sir Jeoffrey Streatfield: 'If you are going to have 
anything to do with the Criminal Courts, you should see for yourself the 
conditions  under  which  prisoners  serve  their  sentences.  In  the  same 
strain, a British Buddhist-Christian Judge, speaking to a BBC reporter 
underscored  the  role  of  compassion  :  "Circuit  Judge  Christmas 
Humphreys told the BBC reporter recently that a Judge looks 'at the 
man in the dock in a different way, not just a criminal to be punished, 
but a fellow human being, another form of life who is also a form of the 
same one life as oneself'. In the context of Karuna and punishment for 
Karma the same Judge said : 'The two things are not incompatible. You 
do punish him for what he did, but you bring in a quality of what is  
sometimes called mercy, rather than an emotional hate against the man 
for  doing  something  harmful.  You  feel  with  him,  that  is  what 
compassion means" (The Listener, Nov 25, 1976, p. 692).

In this  case  accused Saif  Uddin  Ahmed is  65 years  of  age  and 
accused Samser Ali is 45 years of age. Therefore, considering the age of 
the  accused  and  in  light  of  observation  made  by  various  Court  as 
discussed  above  I  opine  that  this  is  a  fit  case  where  the  benefit  of 
Probation of Offenders Act can be extended to the accused. 

But one point which struck my mind is that while we extended the 
benefit of special provision to the accused, the interest of the victim shall 
not  be  ignored.  It  is  alright  that  the  accused  shall  be  treated  in 
reformative manner and he should be given a chance to rectify his fault 
but at the same time the interest of the victim shall not be lost sight of. 
We have to keep in mind that the victim suffered pain for his no fault. 

Accordingly the benefit of provision of section 3 of Probation of 
Offenders Act is extended to the accused persons and they are released 
after  due  admonition  with  further  direction  to  pay  Rs.500/  (five 
hundred) each as compensation to the victim. 

Let a free copy of judgment be furnished to the accused. 

The Bail bond is extended till next six months.

Given on this 23rd  day of July’13 under my hand and seal of the Court.

(Rupak Rajak)
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