
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: 
HAJO

Gr. Case No. 237 of 2009

Under Section 323/448/354/427 of Indian Penal Code

State vs. Kandarpa Das

Present:-

Sri Rupak Rajak

         B.Com. LL.B

Judicial Magistrate First Class

For the Prosecution: - Learned Asstt. Public Prosecutor.

For the Defense: - Mr. Biraj Rajbongshi.

Evidence Recorded On: - 31-12-11, 20-3-12, 28-4-12, 29-6-12, 16-10-
12

Argument heard on: - 22-8-13

Judgment delivered on: - 6-9-13

JUDGMENT

The prosecution story in nutshell is that the complainant Lavita 
Das lodged an ejhar with the O/C, Hajo P.S. stating interalia that on 
12-7-2009  while  she  was  staying  at  her  paternal  house  at  Hajo 
(Santipur)  the accused came there along with some other persons. 
They  entered into her house and assaulted her. She sustained injury 
at her face, near the area of her eyes and other parts of her body. The 
accused behaved with her indecently by pulling her attire. When her 
mother Dalimi Das tried to rescue her the accused also assaulted her. 
Then they yelled and nearby people came there. The accused person 
came out from the house and pelted stone to her house and caused 
damaged. The accused also threat her to set fire to her house.  Hence 
the complainant lodged the FIR. 

On  receipt  of  the  ejhar  police  started  investigation  and  on 
completion  has  filed  charge  sheet  under  section  448/323/354/427 
IPC. Accordingly summons was served upon the accused persons and 
on his appearance copies are provided to him u/s 207 Cr. P.C. The 
particulars of offences u/s 448/323/354/427 IPC are explained to the 
accused to which he pleads not guilty and claimed to be tried. During 
trial the prosecution adduces the following witnesses :-

PW 1 Lovita Das.

PW 2 Dalimi Das.
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PW 3 Dharini Das.

PW 4 Bhubeneswar Das.

Pw 5 Dr. Samarjit Saokia.

After  the  closer  of  the  prosecution evidence the  accused was 
examined u/s 313 Cr.P.C and he was called upon to enter upon his 
defense and produce his evidence.  The accused declined to adduce 
any evidence in his defense. 

Points for determination

1. Whether  the  accused  voluntarily  caused  hurt  to  the  
victim? 

2. Whether the accused criminally trespassed into the house  
of the complainant?

3. Whether the accused outraged the modesty of the daughter  
of the complainant?

4. Whether the accused caused mischief to the victims? 

I have heard the argument of both the sides. I have gone through 
the  evidences  as  laid  by  the  prosecution  and  I  have  considered  all 
relevant materials on record. My decision and reasons for the decision 
are as follows:-

Point No.1

The  complainant  stated  that  on  12-7-2009  while  she  was 
staying at her paternal house at Hajo (Santipur) the accused came 
there along with some other persons. They  entered into her house 
and assaulted her. She sustained injury at her face, near the area of 
her eyes and other parts of her body. The accused behaved with her 
indecently by pulling her attire. When her mother Dalimi Das tried to 
rescue  her  the  accused  also  assaulted  her.  Then  they  yelled  and 
nearby people came there.  The accused person came out from the 
house  and  pelted  stone  to  her  house  and  caused  damaged.  The 
accused  also  threat  her  to  set  fire  to  her  house.   Hence  the 
complainant lodged the FIR.

The complainant Lovita Das appeared as PW 1 and she deposed 
that on 12/7/2009 at about 5 PM the accused along with some other 
persons came into her house and pelted stone. The accused beaten 
her  near  her  eyes.  She also sustained injury  at  her  left  hand.  Her 
mother Dalimi  Das came there  to  rescue her  but  the accused also 
assaulted her. 

The mother of the complainant Dalimi Das appeared as Pw 2 
and she fully supports the complainant. She deposed that on 12-7-05 
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at about 5 PM she was sitting in the balcony of her house along with 
her husband. Then around 15 to 16 persons came there and entered 
into the house and scolded her daughter with filthy words. While she 
went to rescue her daughter the accused assaulted her with a mobile 
phone. 

The father of the complainant Dharani Das examined as PW 3 
and he deposed that on 12-7-09 the accused came there along with 5-
6 persons and entered into his house and assaulted his wife Dalimi 
Das and his daughter Lavita Das. 

From the above discussion it appears that the statement of the 
complainant is fully substantiated by PW 2 and 3.  The complainant 
specifically deposed that the accused beaten her near  her eyes and 
left-hand.  The  medical  officer  who  treated  the  complainant  was 
brought by the prosecution and examined as Pw 5. According to him 
he  examined  Labita  Baishya  and  found  injury  at  her  left  eye,  left 
hand, arm and forearm. Therefore, it appears that not only the ocular 
evidence but the medical evidence also supports the statement of the 
complainant. During the cross-examination of the complainant/Pw 1 
the  accused  suggested her  that  she  sustained  the  injury  by  falling 
somewhere and she falsely alleged that the injuries are inflicted by the 
accused. From this portion of suggestion by the accused it appears to 
me that so far the injury of the victim is concerned there is no dispute 
at the bar.  

The statement of the complainant that the accused has inflicted 
the injuries to her is very much clear. Her statement got also support 
from PW 2 and PW 3. On perusal of  the cross examination of the 
complainant I do not find anything which led me to disbelieve the 
evidence complainant. 

The second important thing is that the complainant alleged that 
the accused also assaulted her mother. On perusing the entire cross 
examination of the complainant as well as PW 2 Dalimi Das and PW 3 
Dharani Das,  I  find that the defense has not denied the allegation 
made by the complainant. Even no suggestion was given to the victim 
Dalimi Das during her cross-examination. Therefore, the allegation of 
the complainant, PW 2 and PW 3 regarding assault to PW 2 Dalimi 
Das remained unrebutted. The medical officer also examined Dalimi 
Das and found that she has difficulty in her neck movement. 

During  argument  learned  counsel  for  the  accused  submitted 
that the complainant and  Pw 2 and PW 3 are the members of the 
same family. They are interested witness and as such the evidence is 
not believable. 

It is to be noted that it is alleged that the occurrence took place 
inside  the  house  of  the  complainant.  Therefore,  non-availability  of 

Prepared checked and corrected by me

             (Rupak Rajak)



4 | P a g e

independent witness does not make the prosecution story doubtful. 
Hon’ble Gauhati High Court in JALILUR RAHAMAN@ SONTI ALI 
Vs STATE OF ASSAM, Reported (2012) 2 NEJ 55 has held that “The 
law is well  settled that the evidence of close relatives,  if  
found trustworthy and reliable cannot be brushed aside,  
only on the ground that such witness is a relative of the  
deceased. As noticed from common experience, in ordinary  
course,  except  the  close  relative,  other  persons  hardly  
prefer to stand as witness.” 

 In  Sankirtan  Tanti  Vs  State  of  Assam  reporting 
MANU/GH/0164/2009 (equivalent  Citation  (2010)  4  GLR  280) 
Hon’ble Gauhati High Court opined that “The established law is  
that the accused can be convicted solely on the basis of the  
evidence  of  the  victim  girl,  no  matter  whether  they  are  
corroborated or not, if her evidence is found to be natural,  
trustworthy,  believable  and  inspires  confidence  of  the  
court.”

As I have mentioned above there is nothing on the record to 
disbelieve the statement of the complainant. Her allegations are plain 
and clear. Moreover, the allegation that the accused also assaulted the 
mother of the complainant Dalimi Das remained unchallenged. 

In the light of above discussion, I therefore safely come to the 
conclusion that the prosecution is able to establish its case that the 
accused voluntarily caused simple hurt to the complainant Lavita Das 
and her mother Dalimi Das. 

Point No. 2

It appears to me that the complainant Lavita Das, PW 2 Dalimi 
Das  and  PW  3  Dharani  Das  invariably  deposed  that  the  accused 
entered into their house and assaulted Lovita Das and Dalimi Das. 
During  cross  examination  of  PW  2,  the  accused  has  denied  the 
allegation of commission of house trespass by the accused. But during 
cross of Pw 1 and PW 3 there is no specific denial by the accused. 

Section 442 Cr.P.C laid down that whoever commits criminal 
trespass by entering into or remaining in any building, tent or vessel 
used as human dwelling or any building used as a place for worship or 
as  a  place  for  the  custody  of  property,  is  said  to  commit  house 
trespass.

Section 441 Cr.P.C provides that whoever enters into or upon 
property  in  the  possession  of  another  with  intent  to  commit  an 
offence or to intimidate, insult or annoy any person in possession of 
such  property,  or  lawfully  entered  into  or  upon  such  property 
unlawfully remains there with intent thereby to intimidate insult or 
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annoy any such person, or with intent to commit an offence, is said to 
commit criminal trespass. 

The  evidence  of  the  complainant  and  PW  2  and  PW  3  fully 
corroborate each other to the fact that the accused entered into their 
house  and  the  intention  of  the  accused  was  to  assault  the 
complainant.  It  is  also  proved  that  the  accused  assaulted  the 
complainant lovita Das and her mother Dalimi Das. 

In  the  light  of  above  discussion  I  therefore,  come  to  the 
conclusion  that  the  prosecution  is  able  to  prove  its  case  of  house 
trespass by the accused. The accused is found guilty of house trespass. 

Point No. 3

On perusal of the deposition of the complainant I do not find 
any short of evidence regarding using force to outrage her modesty by 
the accused. During her evidence in chief, the complainant nowhere 
alleged that the accused tried to outrage her modesty. The element of 
sex is absolutely absent in the conduct of the accused. Hence, I safely 
come  to  the  conclusion  that  the  accused  is  found  not  guilty  for 
outraging the modesty of the complainant. 

Point No. 4 

The  complainant  deposed  that  the  accused  along  with  some 
other  persons  have  pelted  stone  to  her  house.  PW  2  Dalimi  Das 
deposed that the accused pelted stone to her house and there was 
damage to his roof made with tin. PW 3 Dharani Das deposed that the 
accused pelted  stone to  his  house  and as  a  result  the  glass  of  his 
ventilator was broken. 

Therefore, it appears that the complainant remain silent on any 
kind  of  damage.  According  to  PW  2  her  roof  was  damaged  but 
according to Dharani Das only the glass of the ventilator of his house 
was  broken.  Therefore,  it  appears  that  there  is  contradiction 
regarding  the  actual  damage  caused  to  the  complainant  and  her 
family. It is also to be noted that the PWs remain silent regarding the 
extent of the damage they have suffered. 

In  the  light  of  above  discussion  I,  therefore,  opine  that  the 
prosecution is not able to prove that the accused has pelted stone to 
the house of the complainant and caused mischief her any way. Hence 
the accused found not guilty for alleged commission of mischief. 

In the conclusion it appears that the accused found guilty for 
voluntarily causing simple hurt to the victim Lovita Das and Dalimi 
Das u/s 323 IPC. The accused is also found guilty of committing the 
offence of house trespass u/s 448 IPC.  
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However,  the  accused  is  found  not  guilty  for  using  force  to 
outrage  the  modesty  of  the  complainant  u/s  354 IPC and causing 
mischief  to  the  complainant  u/s  427  IPC.  Hence  the  accused  is 
acquitted from the charge of offence u/s 354 IPC and u/s 427 IPC. 

Now we have to consider if the benefit of Probation of Offenders 
Act can be extended to the accused or not.  Hon’ble High Court of 
Karnataka in  M. P. Jayaraj Vs. State of Karnataka held that 
“The philosophy of penology has changed. It is no more retributive or 
cruel.  The  stress  is  on  reforming  an  offender.  He  has  to  be 
transformed into a good man in order to salvage him for the good of 
the  Society.  It  is  now  well  established  that  cruel  and  retributive 
punishment is counter-productive. It not only makes an offender-who 
may not be a person of criminal intent and action, but has committed 
crime compelled  by  several  surrounding circumstances  beyond his 
control  to  become  a  hardened  criminal  for  the  rest  of  his  life. 
Consequently, he is not only lost in particular to his family, and in 
general to the society, but also becomes a menace to the society and 
proves a great threat to law and order situation. On the contrary, if 
reformative theory of Penology is sincerely applied and practised, 
there is every possibility of regaining such a person. His character, 
conduct and behaviour towards his fellowmen can be changed.” Here 
it may be relevant to notice the following observations of the Supreme 
Court, made in Md. Giasuddin -v.- State of Andhra Pradesh.   1977 
CriLJ 1557 :

"9. Western jurisdiction and sociologists, from their own angle 
have  struck  a  like  note.  Sir  Samuel  Romilly  critical  of  the  brutal 
penalties in the then Britain, said in 1817 : "The laws of England 
are written in blood." Alfieri has suggested: 'society prepares 
the crime, the criminal commits it.' George Nicodotis, Director 
of  Criminological  Research  Centre,  Athens,  Greece,  maintains  that 
'Crime  is  the  result  of  the  lack  of  the  right  kind  of  
education.' It is thus plain that crime is a pathological aberration, 
that the criminal can ordinarily be redeemed, that the State has to 
rehabilitate  rather  than avenge.  The  subculture  that  leads  to  anti-
social behaviour has to be countered not by undue cruelty but by re-
culturisation.  Therefore,  the  focus  of  interest  in  Penology  is  the 
individual, and the goal is salvaging him for society. The infliction of 
harsh and savage punishment is thus a relic of past and regressive 
times. The human today views sentencing as a process of re-shaping a 
person  who  has  deteriorated  into  criminality  and  the  modern 
community has a primary stake in the rehabilitation of the offender as 
a  means  of  social  defense.  We,  therefore,  consider  a  therapeutic, 
rather than an in 'terrorem' outlook, should prevail in our Criminal 
Courts  since  brutal  incarceration  of  the  person  merely  produces 
laceration of  his mind. In the words of  George Bernard Shaw :  'If 
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you are to reform him, you must improve him and, men  
are  not  improved  by  injuries'. We  may  permit  ourselves  the 
liberty to quote from Judge Sir Jeoffrey Streatfield: 'If you are going 
to have anything to do with the Criminal Courts, you should see for 
yourself the conditions under which prisoners serve their sentences.  

In Sitaram Paswan Vs. State of Bihar reporting 2005 AIR (SC) 
3534  Hon’ble  Apex  Court  allowed the  appellant  to  be  released on 
probation of good conduct on the ground that the occurrence took 
place in a spur of moment oand traverse in nature and no materials is 
found  from  the  record  that  the  appellants  have  any  previous 
conviction. 

In  the  case  hand also  it  is  seen  that  there  is  nothing  in  the 
record  to  indicate  that  the  accused  was  convicted  earlier  for  any 
offence. It is found that there exist enmity between the two families of 
accused and the complainant. Hence, my considered view is that the 
accused is entitled to get the benefit of Probation of Offenders Act.

Accordingly the benefit of provision of section 3 of Probation of 
Offenders Act is extended to the accused and he is released after due 
admonition.  

Section 5 of  the Probation of Offenders Act also provides for 
compensation by the offenders to the victim. Considering the fact that 
both the victims are women and they have sustained injuries for their 
no faults, the accused is directed to pay compensation @Rs. 1000/- to 
each of the victims, namely, Lavita Das and Dalimi Das in total Rs. 
2000/-  under  the  provision  of  clause  (a)  of  sub-section  5  of  the 
Probation of Offenders Act.  

Let a free copy of judgment be furnished to the accused.  

The Bail bond is extended till next six months.

Given on this 6th day of Sept’13 under my hand and seal of the Court.

(Rupak Rajak)
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