
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: HAJO
Gr. Case No. 324 of 2009

Under Section 341/324 of Indian Penal Code

State vs. Chandan Kalita

Present:-

Sri Rupak Rajak

         B.Com. LL.B

Judicial Magistrate First Class

For the Prosecution: - Learned Asstt. Public Prosecutor.

For the Defense: - Mr. Zakir Hussain

Evidence Recorded On: - 31-12-11, 28-2-12, 15-5-12, 2-11-12, 4-12-12, 20-2-13

Argument heard on: - 18-3-13

Judgment delivered on: - 26-3-13

JUDGMENT

The prosecution story in nutshell is that the complainant lodged 
an ejhar with the O/C, Hajo P.S. stating interalia that on 11-10-2009, 
Sunday at about 8 in the night there was a public meeting regarding 
partition  of  land  among  the  legal  heirs  of  the  complainant  and  the 
accused. That, while the meeting was going on the accused assaulted the 
complainant  with  a  sharp  weapon  and  caused  head  injury  to  the 
complainant. The complainant was taken to Hajo Hospital and later he 
was referred to Guwahati Medical.  Hence the complainant lodged the 
FIR. 

On  receipt  of  the  ejhar  police  registered  a  case  and  start 
investigation.  On completion of investigation, the I.O. of the case filed 
charge sheet against the accused under section 341/324 IPC. 

Accordingly, summons was served upon the accused person and 
on his appearance copies are provided to him u/s 207 Cr.  P.C.  After 
hearing  both  the  sides  and  considering  the  materials  on  record,  the 
accused is charged under section 341/324 IPC and the ingredients of the 
offences are read over and explain to the accused to which he pleads not 
guilty and claimed to be tried. During trial the prosecution adduces the 
following witnesses:-

PW 1 Mohan Kalita (Complainant).

PW 2 Umesh Kalita.

Prepare, Checked and Corrected by me 1

                (Rupak Rajak)



PW 3 Dr. Kanchan Kr. Das (M.O.)

PW 4 Babul Kalita.

PW 5 Bipin Ch. Kalita.

PW 6 Krishna Thakuria.

PW 7 Mukul Sharma (I.O.)

Points for determination

1. Whether the accused voluntarily caused hurt to the victim by  
sharp weapon? 

2. Whether the accused wrongfully restrained the victim?

I have heard the argument of both the sides. I have gone through the 
evidences  as  laid  by the prosecution and I  have  considered all  relevant 
materials  on  record.  My  decision  and  reasons  for  the  decision  are  as 
follows:-

Point No.1

The  complainant  alleged  that  there  was  a  public  meeting 
regarding  partition/distribution  of  land  among  the  legal  heirs  of  the 
complainant and the accused. In the said meeting the accused assaulted 
the complainant with a  sharp weapon and he sustained injury at  his 
head. 

During  trial  prosecution  examined  as  many  as  7  witnesses 
including the Investigating officer and the Medical Officer. 

Now, let first discuss the evidences on record. The complainant 
examined as PW 1 and he deposed that on 11-10-2009, Sunday at about 
8 in the night a public meeting was going on where the complainant 
requested that their land may be divided among his three brothers. At 
that  time  the  accused  Chandan  Kalita  came  from  the  back  of  the 
complainant and  hack him with a Dao (or the handle of the Dao, the 
complainant  could  not  realized)  at  his  head  and  injured  him at  two 
places of his head. Then the complainant came to Hajo Hospital but he 
was referred to GMCH. That due to his treatment he could not lodge the 
FIR. 

The highlight of the cross examination of PW 1 is as follows:-

“ the accused is my own brother, my elder brother’s name is Anil 
Kalita, the village meeting was called by my younger brother Chandan 
Kalita, my elder brother and my mother were not present in the said 
meeting, I do not know how the Dao was, I have seen the Dao, I lodged 
the ejahar on 28-10-2009, I was treated at Hajo hospital on the day of 
occurrence, the officer in charge of the police station and my wife were 
with me, I went to GMCH on that night, my wife took me there and she 

Prepare, Checked and Corrected by me 2  

                (Rupak Rajak)



remain with me, I have not produced medical document regarding my 
treatment at the GM CH, I got 16 stitches on my injury, the stitches was 
done at Bhangagar Medical, police went to the place of incident after 
some days, police asked me about the incident after I came from the 
medical..” 

PW 3 is the medical officer who treated the victim at Hajo PHC. 
According  to  the  medical  officer  he  examined  the  victim  on  11th of 
October  2009  at  10:40  PM.  On examination  he  found  the  following 
injuries:-

1. Lacerated injury 1 cm x 6 cm (Appx) in parietal region.

2. Lacerated injury 2 cm x 8 cm (Appx) in the parietal region. 

The injuries are simple in nature and fresh. The injuries are 
looks  like  cut  injury  caused  by  sharp  weapon.  No  active 
bleeding at that time. 

During cross examination the medical officers replied that he has 
not mentioned the depth of the injury and the direction of the injury. He 
also opine that the injury may be caused by sharp weapon and it may be 
caused if anyone fall on hard substance. 

PW 4 Babul Kalita in his examination in Chief deposed that two 
years  ago at  eight  in  the  night  he  saw that  Chandan Kalita  hack his 
brother Mohan Kalita with a half cut bamboo stick. 

The gist of cross-examination of PW4 is as follows:-

“my house and the house of Chandan are within same boundary, 
at the time of incident I used to go to the house of Mohan Kalita and he 
is the son of my younger uncle, the Bamboo stick would be 2/3 hand 
long, I found Bipul Kalita, Sarat Kalita and many women at the place of 
occurrence..”

PW 5 Bipin Ch. Kalita deposed that about 4 years ago at about 
8/8.30  pm  accused  Chandan  assaulted  Mohan.  During  his  cross  he 
replied that at the time of incident he was there in the premises of the 
accused. 

Learned A.P.P. submitted as follows:-

First, that the evidence of the complainant is fully supported by 
prosecution  witnesses.  The  medical  officer  also  found  injury  of  the 
complainant. 

Secondly, the accused is the brother of the complainant and there 
is  land  dispute  between  them.  The  land  dispute  is  the  bone  of 
contention. 
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Thirdly, the accused committed the offence in public gathering. 
PW 4 Babul Kalita and PW 5 Bipin Kalita are the eyewitnesses to the 
incident. They fully support the evidence of the complainant. Moreover, 
the  complainant  during  his  cross-examination  confirmed  that  these 
prosecution witnesses were present at the place of occurrence during the 
incident and they have seen the incident. 

Therefore, learned A.P.P. submitted that the prosecution is able to 
prove its case beyond all  reasonable doubt and prayed to convict the 
accused.

On the other hand, learned defense counsel submitted that:-

1. There  is  delay  in  lodging  the  F  I  R.  According  to  the 
complainant he could not lodge the F I R as he was admitted 
into  GMCH.  But  during  trial  the  complainant  could  not 
produce any medical document in support of his treatment at 
GM CH. 

2. There  is  contradiction  between  the  evidences  of  the 
complainant  and  Pw  4  Babul  Kalita  regarding  the  use  of 
weapon. According to complainant the accused assaulted him 
with a Dao or by the handle of the Dao. But according to PW4 
the accused assaulted the complainant with bamboo. 

3. The prosecution is not able to examine the elder brother of the 
complainant. 

Therefore, learned defense counsel submitted that the prosecution 
is not able to prove its case at all. Hence he prayed to acquit the accused 
person. 

I have gone through the evidences on the record. The allegation of 
the  prosecution  is  that  there  was  a  public  meeting  regarding  the 
distribution of land among the legal heirs of the complainant and the 
accused.  In  that  meeting,  the  accused  who  is  the  brother  of  the 
complainant assaulted the complainant with a Dao and injured at his 
head. 

The complainant in his evidence clearly deposed that on 11-10-
2009 Sunday at  about  eight  in the night  there was a  public  meeting 
where the accused who is his younger brother assaulted him with a Dao 
or the handle of the Dao and injured at his head. The medical officer 
treated  the  complainant  on  11-10-2009  at  10:40  PM  and  found  two 
injuries at the parietal region of the complainant. PW 4 and PW 5 also 
deposed that the accused injured the complainant at his head. Therefore 
it appears that not only the ocular evidence but the medical evidence 
also supports the fact that the complainant sustained injury at his head. 
Therefore, it is certain that the complainant sustained injury at his head. 
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The allegation is that the accused inflicted the injury. According to 
prosecution there was a meeting called by the accused. The holding of 
the  meeting  has  not  been  denied  by  the  defense.  During  cross 
examination  of  the  complainant  the  defense  suggested  him  that  the 
complainant filed a false case because the meeting was called by the 
accused Chandan. From this suggestion of the defense it is clear that 
there was a meeting. The accused also suggested the complainant during 
his cross examination that there was a dispute regarding property since 
long. Therefore, the dispute regarding properties also admitted. 

Now, the defense counsel took the plea of delay in lodging the F I 
R. On perusal of F I R, I find that the complainant mentioned that he 
was referred to GMCH for treatment. The report of the medical officer, 
exhibit 2 also indicates that the patient was referred to GMCH. During 
cross examination the complainant replied that on the day of incident he 
was referred to GMC H. His wife also present there with him. Therefore, 
it is clear that the delay is because the complainant remained in GM CH 
under  treatment.  The  cause  of  delay  is  therefore,  satisfactorily 
explained.

Second point as raised by the defense counsel is the contradiction 
regarding the use of weapon. If we notice minutely we will find that the 
complainant in his examination in Chief clearly stated that the accused 
came from the back of the complainant and assaulted him with a Dao or 
the  handle  of  the  Dao,  he  could  not  perceived.  Therefore  the 
complainant  could  not  see  actually  with  what  weapon  the  accused 
assaulted  him.  According  to  PW  4  the  accused  assaulted  the 
complainant  with  a  cut  piece  of  bamboo.  The  medical  officer  also 
deposed that the injury looks like cut injury caused by sharp weapon. 
During his cross-examination the medical officer also replied that the 
injury may be caused if anyone fall on hard substance. It is fact that the 
weapon used is not clear but the possibility of the weapon being sharp 
weapon cannot be denied. Therefore, the contradiction as pointed out by 
learned defense counsel is in my opinion is not a major one. 

The  last  point  raised  by  learned  defense  counsel  is  that 
prosecution  is  not  able  to  examine  the  elder  brother  the 
accused/complainant. During cross examination of the complainant he 
clearly replied that his mother and his elder brother were not present in 
the meeting. Therefore, the examination of the elder brother from the 
prosecution side may not be necessary. But there was no restriction for 
the accused to examine the elder brother of the accused during trial if 
the defense felt that his examination is necessary for his defense. 

From the above discussion it appears to me that the prosecution is 
able  to  prove  the  fact  that  there  was  a  public  meeting  called  by the 
accused  where  the  accused  assaulted  the  complainant  by  a  sharp 
weapon and injured at his head. Therefore, the complainant is able to 
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prove a case of causing simple hurt with sharp weapon by the accused. 
The accused is therefore, found guilty of offence under section 324 IPC.

Point No.2

On perusing the evidence of the complainant and other witnesses 
I find that there is absolutely no evidence of any restrainment of the 
complainant by the accused person. Hence I safely opined that there is 
no case of restrainment.

In the final conclusion it appears that the accused is found guilty 
of offence under section 324 IPC. 

Considering the nature of offence and the circumstances in which 
the offence is committed I am not inclined to advance the benefit  of 
Probation of Offenders Act.

I  have  heard  the  accused  on  point  of  sentence.  The  accused 
submitted that he is running a pan shop and it is the only means of his 
livelihood. That he has his old and ailing mother and beside him there is 
none to look after her. Hence he prayed for lenient view in imposing the 
sentence.    

Hon’ble High Court of Karnataka in M. P. Jayaraj Vs. State of 
Karnataka held that “The philosophy of penology has changed. It is 
no more retributive or cruel. The stress is on reforming an offender. He 
has to be transformed into a good man in order to salvage him for the 
good of the Society. It is now well established that cruel and retributive 
punishment is counter-productive. It not only makes an offender-who 
may not be a person of criminal intent and action, but has committed 
crime  compelled  by  several  surrounding  circumstances  beyond  his 
control  to  become  a  hardened  criminal  for  the  rest  of  his  life. 
Consequently,  he  is  not  only  lost  in  particular  to  his  family,  and in 
general to the society, but also becomes a menace to the society and 
proves a  great  threat  to law and order  situation.  On the contrary,  if 
reformative theory of  Penology  is  sincerely  applied  and practiced, 
there  is  every  possibility  of  regaining such a  person.  His  character, 
conduct and behaviour towards his fellowmen can be changed.” Here it 
may be relevant to notice the following observations of the Supreme 
Court,  made in Md. Giasuddin -v.- State of Andhra Pradesh.   1977 
CriLJ 1557 :

"9.  Western jurisdiction and sociologists,  from their own angle 
have  struck  a  like  note.  Sir  Samuel  Romilly  critical  of  the  brutal 
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penalties in the then Britain, said in 1817 : "The laws of England are  
written in blood." Alfieri has suggested:  'society prepares the crime,  
the criminal commits it.' George Nicodotis, Director of Criminological 
Research Centre, Athens, Greece, maintains that 'Crime is the result of  
the lack of the right kind of education.' It is thus plain that crime is a 
pathological aberration, that the criminal can ordinarily be redeemed, 
that the State has to rehabilitate rather than avenge. The subculture that 
leads to anti-social behaviour has to be countered not by undue cruelty 
but by re-culturisation. Therefore, the focus of interest in Penology is 
the individual, and the goal is salvaging him for society. The infliction 
of harsh and savage punishment is thus a relic of past and regressive 
times. The human today views sentencing as a process of re-shaping a 
person  who  has  deteriorated  into  criminality  and  the  modern 
community has a primary stake in the rehabilitation of the offender as a 
means of social defense. We, therefore, consider a therapeutic, rather 
than an in 'terrorem'  outlook,  should prevail  in our Criminal  Courts 
since brutal incarceration of the person merely produces laceration of 
his mind. In the words of George Bernard Shaw : 'If you are to reform 
him, you must improve him and, men are not improved by injuries'. 
We may permit ourselves the liberty to quote from Judge Sir Jeoffrey 
Streatfield: 'If you are going to have anything to do with the Criminal 
Courts,  you  should  see  for  yourself  the  conditions  under  which 
prisoners serve their sentences. In the same strain, a British Buddhist-
Christian Judge, speaking to a BBC reporter underscored the role of 
compassion  :  "Circuit  Judge  Christmas  Humphreys  told  the  BBC 
reporter recently that a Judge looks 'at the man in the dock in a different 
way,  not  just  a  criminal  to  be  punished,  but  a  fellow human being, 
another form of life who is also a form of the same one life as oneself'. 
In the context of Karuna and punishment for Karma the same Judge 
said : 'The two things are not incompatible. You do punish him for what 
he did, but you bring in a quality of what is sometimes called mercy, 
rather  than  an  emotional  hate  against  the  man for  doing  something 
harmful.  You  feel  with  him,  that  is  what  compassion  means"  (The 
Listener, Nov 25, 1976, p. 692).

Therefore, considering all aspect of the case and in light of above 
observation  I  opine  that  sentence  of  fine  only  will  justify  the  case. 
Hence the accused is convicted under section 324 IPC and sentenced 
him to pay fine of Rs. 2000/- in default, simple imprisonment for 30 
days. 

In the event if the accused deposit the fine or the same is realized 
the whole amount of fine shall be given to the victim Mohan Kalita by 
way of compensation. 

Let a free copy of judgment be furnished to the accused.  

The Bail bond is extended till next six months.

Given on this 26th day of March’13 under my hand and seal of the Court.
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