
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: HAJO
Gr. Case No. 4 of 2007

Under Section 498 A of Indian Penal Code

State vs. Diganta Das

Present:-

Sri Rupak Rajak

         B.Com. LL.B

Judicial Magistrate First Class

For the Prosecution: - Learned Asstt. Public Prosecutor.

For the Defense: - Baharul Islam and Jahan Khan

Evidence Recorded On: - 23-7-08, 22-1-13, 5-2-13, 1-3-13

Argument heard on: - 2-8-13 

Judgment delivered on: - 16-8-13 

JUDGMENT

The prosecution story in nutshell is that the complainant lodged 
an  ejhar  with  the  O/C,  Sualkuchi  P.S.  stating  interalia  that  the 
complainant married with the accused as per hindu rites and rituals. 
That  since  after  the  marriage  the  accused  started  torturing  the 
complainant  in  furtherance  of  his  demand  of  dowry.  When  the 
complainant showed her inability to give the dowry as demanded, the 
accused  starts  beating  her  and  threatened  to  kill  her.  Hence  the 
complainant lodged the FIR. 

On  receipt  of  the  ejhar  police  started  investigation  and  on 
completion has filed charge sheet under section 498 A IPC. Accordingly 
summons was served upon the accused persons and on their appearance 
copies are provided to them u/s 207 Cr. P.C. The charges under section 
498 A IPC are framed and the ingredients of offence u/s 498 A has read 
over and explained to the accused to which he pleads not guilty  and 
claimed to be tried. During trial the prosecution examined as many as 5 
witnesses including the Investigating Officer. 

Points for determination

1. Whether the accused being the husband of the complainant  
physically  and  mentally  torture  her  in  furtherance  of  
demand of dowry?

Prepare, Checked and Corrected by me

                (Rupak Rajak)



~ 2 ~

I have heard the argument of both the sides. I have gone through the 
evidences  as  laid  by the prosecution and I  have  considered all  relevant 
materials  on  record.  My  decision  and  reasons  for  the  decision  are  as 
follows:-

Point No.1

The complainant in his FIR alleged that the complainant married 
with the accused as per Hindu rites  and rituals.  That  since after  the 
marriage the accused started torturing the complainant in furtherance 
of his demand of dowry. When the complainant showed her inability to 
give  the  dowry  as  demanded,  the  accused  starts  beating  her  and 
threatened to kill her. Hence the complainant lodged the FIR. 

During trial the complainant appeared as PW 1 and she deposed 
that in the month of Bohag 2006 she was married to the accused. The 
accused  started  torturing  her  since  after  15  days  of  her  marriage 
demanding dower from her. The complainant brought Rs. 40,000 from 
her parents. The accused was not satisfied with the above amount and 
demanded more and start torturing her. That the accused on 13-12-2006 
again demanded Rs. 60,000/-. On 14-12-2006 the accused dragged the 
complainant out of her matrimonial house. Thereafter, the complainant 
gave birth of a female child. That the accused has never taken any care 
of the complainant. 

During  her  cross  examination  she  replied  that  she  has  not 
mentioned  the  fact  of  payment  of  dowry  amount  of  Rs.  40,000  or 
demand of Rs. 60,000 by the accused in her FIR. She further replied 
that the distance of her house and Sualkuchi Police Station is less than 
one hour. 

PW 2 Bhaben Medhi and pw 3 Liladhar Medhi deposed that there 
was always quarrelling between the accused and the complainant. The 
accused used to assault  the complainant.  But during their  cross they 
replied that they have not seen the accused assaulting the complainant. 

PW 4 Amrit Bharali deposed that the brother of the complainant 
Khitish Das told him that the accused assaulted the complainant and he 
took him to the house of the complainant. That the complainant told 
them that the fact of assault is true. PW 4 Amrit Bharali further deposed 
that he saw injury mark on the back of the complainant. When he asked, 
the  complainant  told  him  that  the  accused  always  assaulted  her  in 
furtherance of  demand of dowry.  During his cross he replied that he 
went to the house of the complainant along with Khitish,  Nayan and 
Balen. 

On perusal of entire evidence it appears to me the evidence of PW 
2 and PW 3 are hearsay evidence as they have not seen the accused 
assaulting the complainant. PW 4 Amrit Bharali deposed that he went to 
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the house of the complainant along with Khitish, Nayan and Balen. He 
further  deposed  that  the  complainant  told  him  that  the  accused 
assaulted  her.  But  the  complainant  nowhere  in  her  deposition 
mentioned that Pw 4 or any other person have ever went to her house or 
that she told PW 4 anything about the incident. Therefore, the evidence 
of  pw 4 is not admissible. 

Now the whole prosecution case depends on the evidence of the 
complainant. According to the complainant the harassment to her was 
with a view to meet unlawful demand of dowry. She in her examination 
in chief  specifically  mentioned that after  15 days of  her marriage the 
accused  assaulted  her  in  view  to  meet  the  demand  of  dowry  and 
accordingly she brought an amount of Rs. 40,000/ from her parents and 
paid  to  the  accused.  On  perusal  of  record  it  appears  that  the 
complainant was produced before the court during investigation and her 
statement u/s 164 Cr.P.C was recorded. In her statement u/s 164 Cr.P.C 
she stated that her husband took an amount of Rs. 40000/ prior to their 
marriage. These two statement of the complainant are contradictory to 
each other. 

During argument learned A.P.P. submitted that the prosecution is 
able to prove its case as the accused during his examination u/s 313 
Cr.P.C admitted that he has received an amount of Rs. 30,000 from the 
complainant and that he uses to assault the complainant occasionally. 

The relevant portion of the statement of the accused given under 
section 313 Cr.P.C is reproduced as follows:-

Q. The witness number one of this case Binu Das deposed against 
you that after 15 days of your marriage you have demanded dowry and 
assaulted her. She brought an amount of his 40,000 from her father and 
has given to you but you have not satisfied with that amount and again 
demanded his 60,000 from her on 13-12-2006. When she is not able to 
brought  the  amount  you  on  14-12-2006 assaulted  her.  What  is  your 
answer?

A. It is true that an amount of Rs. 30,000 was given to me from 
the house of my wife but the remaining fact is not.

Q.  Witness  number  two  of  this  case  Bhaben  Medhi  deposed 
against  you that you assaulted the complainant  and she complained 
him regarding the assault?

A. It is true that I assault my wife sometime but I do not know if 
my wife complained the same to Bhaben Medhi. 

Q.  Witness number three of  this  case deposed against  you and 
stated that she knows that there was quarrelling between you and the 
complainant?
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A. The fact is true. 

Now the question is whether the statement of the accused can be 
used as evidence against him. 

Hon’ble Gauhati High Court in Julius Ekka vs. State of  
Arunachal Pradesh reporting (2011) 2 Gauhati Law Reports  
362  [MANU/GH/0751/2009], while  dealing  with  the  question 
observes as follows:- 

“Para 22 …………The accused on being questioned by the learned 
Trial Court under Section 313 of Code of Criminal Procedure stated that 
he confessed his guilt  before the police but not before the Magistrate 
and stated that the reason for confession was that he repented for his 
acts later on. The confession before the police in the eye of law does not 
cany any legal weight or evidentiary value nor can it be the basis for 
conviction of an accused. It is verified from the record that the accused 
did  not  make  any  confessional  statement  before  the  Magistrate. 
Therefore, the only question to be considered is as to whether on the 
basis of statements made by the accused admitting his guilt before the 
learned trial Court at the time of making statement under Section 313 of 
Code of Criminal Procedure, could be convicted given the fact that there 
is no evidence whatsoever establishing the charge against him. Time and 
again,  the  Apex  Court  has  been  holding  that  answers  given  by  the 
accused under Section 313 of Code of Criminal Procedure (under new 
Code) and 342 of Code of Criminal Procedure (under old Code) cannot 
be regarded as an evidence. We would like to first refer to the case of 
Virendrajit v. State of Bombay reported in MANU/SC/0108/1953 : AIR 
1953 SC 247 wherein it is clearly held that the statement recorded under 
Section  342  of  Code  of  Criminal  Procedure  cannot  be  regarded  as 
evidence and conviction of the accused cannot be based merely on such 
statement.  We would also like to refer to Anr.  case,  namely,  State of 
Maharashtra  v.  R.B.  Choudhury  reported  in  MANU/SC/0085/1967  : 
AIR 1968 SC 110 wherein the Apex Court held that an accused when he 
makes his statement under Section 342 of Code of Criminal Procedure, 
does not depose as a witness because no oath is administered to him 
when he is examined under this Section. It is further held that no doubt, 
under the Code of Criminal Procedure, statement of an accused under 
Section 342 may be taken into consideration in an inquiry or a trial but 
it  is  not  strictly  an  evidence  in  the  case.  Last  of  all,  it  would  be 
appropriate on our part  to  refer  to the case of  Ganeshmal Jashraj  v. 
Govt. of Gujarat and Anr. reported in MANU/SC/0108/1979 : AIR 1980 
SC 264 wherein the Apex Court mandated that conviction of an accused 
pleading guilty after close of the prosecution case and examined under 
Section  313  of  Code  of  Criminal  Procedure  is  not  sustainable  as  the 
Magistrate's evaluation of  evidence may be a matter of  formality and 
approach to assessment of evidence is likely to be different.
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23. We happen to deal with the significance and consequence of 
the  statements  made  by  the  accused  under  Section  313  of  Code  of 
Criminal  Procedure  in  Baiju  Baby  v.  State  of  Arunachal  Pradesh 
reported  in  MANU/GH/0760/2009 :  2009 (1)  GLT 405 wherein  we 
held  that  when  answers  given  by  an  accused  contain  admissions  of 
circumstances appearing against him and when such admissions are not 
de-link  from  the  evidence,  then  such  admissions  can  be  used  for  a 
finding that the accused had committed the offence. It was a case of rape 
of a woman where the statements of the accused corroborated by the 
testimony  of  the  prosecutrix  about  the  manner  she  was  raped  and 
convicted  under  Section  376(g)  IPC  by  the  trial  Court  which  was 
sustained  by  the  judgment  delivered  by  us  in  an  Appeal  before  this 
Court  following and relying upon a decision rendered in the State of 
Maharashtra v. Sukhdeo Singh reported in MANU/SC/0416/1992 : AIR 
1992 SC 2100. The Sukhdeo Singh's case (supra) relates to murder of 
General  A.S.  Vaidya,  the  then  Chief  of  Armed  Forces,  and  his  wife, 
during whose time, the Blue Star Operation was carried-out to flush out 
the militants who took refuge at the Golden Temple at Amritsar where 
some militants were killed and part of the Temple was also damaged. In 
that  case,  when  the  charges  were  framed,  accused  Sukhdeo  Singh 
alongwith the other accused faced trial. Both of them pleaded not guilty 
and claimed to be tried but barely 2 weeks thereafter, accused Sukhdeo 
Singh  orally  informed  the  learned  trial  Court  that  he  had  killed 
Genera/Vaidya and he did not desire to contest the case. At a later stage, 
when  he  was  examined  under  Section  313  of  Code  of  Criminal 
Procedure, made a statement to the effect that according to him, killing 
of  General  Vaidya  was  not  a  crime  because  General  Vaidya  was 
responsible for conducting the Blue Star Operation and damaging the 
sacred religious place like Akal Takht of the Golden Temple and that is 
why he did not plead guilty. The said accused was given time by the trial 
Court to reflect upon his admissions and on a subsequent date fixed, he 
presented a written statement wherein he admitted to have fired four 
shots at General Vaidya and killed him. At the time of  recording the 
statement under Section 313 of  Code of  Criminal  Procedure,  accused 
Sukhdeo  Singh  owned  the  statement  which  he  made  in  writing 
admitting firing at and killing General Vaidya. The other accused Jindal 
in  the  aforesaid  case  also  did  not  plead  guilty  to  the  charge  and 
continued to contest the case until he was examined under Section 313 
of Code of Criminal Procedure wherein he made statements, in writing, 
admitting to have driven the motorcycle with accused Sukhdeo Singh as 
a pillion rider and also admitting that accused Sukhdeo Singh fired fatal 
shots at General Vaidya while still sitting on the motorcycle as pillion 
rider. Accused Jindal supplemented his statement by yet Anr. statement 
which he submitted in writing which was proved as Ext. 922.

Therefore, from above observation it is clear that the statement 
recorded under section 313 CR PC cannot be regarded as evidence. Now 
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in this case it is to be noted that the complainant during her statement 
under section 164 CR PC specifically stated that her husband took an 
amount  of  Rs.  40,000 from her  parents  prior  to  the  marriage.   The 
accused stated that  an amount of  the 30,000 given to him from the 
house of her wife. This statement of the accused cannot be said to be an 
admission against what stated by the complainant in his examination in 
Chief.  Therefore,  the  submission  of  learned  A.P.P.  that  the  accused 
admitted the fact of taking dowry cannot be accepted.

During argument learned defence counsel is raised plea of delay. 
He submitted that the complainant in her deposition stated that on 13-
12-06  the  accused  demanded  dowry  from  her  and  on  14-12-06  the 
accused  assaulted  the  complainant  and  dragged  her  out.  The 
complainant lodged the F I R on 2-1-2007. Therefore, it appears that 
there is nearly 17 days delay in lodging the F I R and the complainant 
not explained the cause of delay. 

On perusing the F I R it appears to me that there is delay about 17 
days in lodging the F I R remained unexplained. It is settled law that if 
there is delay in lodging the F I R and if it is not properly explained by 
the complainant then an adverse presumption is always drawn against 
the complainant. 

 In the light of overall discussion it appears to me that there are 
materials led by the prosecution which are not free from doubt. I find 
that this is a fit case where a benefit of doubt can be extended to the 
accused. 

In the conclusion, I opined that accused is held not guilty on the 
basis of benefit of doubt. 

ORDER

The accused person is found not guilty and as such he is acquitted 
form the charges and set at liberty immediately.

The Bail bond is stand cancelled.

Given on this   under my hand and seal of the Court.

(Rupak Rajak)
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