
COURT OF MOTOR ACCIDENT CLAIMS TRIBUNAL
KAMRUP :: GUWAHATI

Present :-
Paran Kumar Phukan
Member, MACT
Kamrup, Guwahati

MAC Case No. 2235/2010

1 Smti Karunayoti Barua Das
2 Ms Jayashree Das
3 Sri Bhargav Das
4 Smti Aghuni Das .. Claimants

- VS –

1 Md Nazir Hussain 
(Owner of Vehicle No. AS-12/A-2206)

2 Md Ambar Ali
(Driver of the above vehicle)

3 New India Assurance Co Ltd
(Insurer of the above vehicle) .. Opp Parties

Advocate for the claimants : Mr D Bania      
Advocate for the OP No. 3 : Mr A J Saikia
 
Date of hearing argument : 05-10-13
Date of judgment : 06-11-13

J U D G M E N T

The  facts  of  the  case  in  brief  are  that  on  26.09.10,  when  the 

deceased, Gopal Das, was proceeding towards Dhalpur from Hawajan in 

his motorcycle and when he arrived near Saru Kathani, on the National 

Highway 52, a truck bearing registration no. AS-12/A-2206 coming from 

the opposite direction at an excessive speed and in a rash and negligent 

manner knocked the motorcycle of the deceased, as a result of which he 

sustained  grievous  injuries  and  died  on  the  way  to  the  hospital.  The 

deceased was the sole earning member of the family consisting of his wife 

and two minor children and mother. He was a teacher and was earning Rs 

18,000/- per month. 



The OP Nos. 1 & 2, did not participate in the proceeding and the 

case proceeded ex-parte against them.

The OP No. 3, New India Assurance Co Ltd, in its written statement, 

apart  from  raising  legal  pleas  regarding  the  maintainability,  cause  of 

action, non-joinder of the parties etc denied the factual  aspects of the 

case and also declined to accept the liability if there was any violation of 

terms and conditions of the policy or if the driver did not have valid and 

effective driving licence to drive the vehicle. 

Upon the above pleadings of the parties, the following issues were 

framed for adjudication :-

(i) Whether victim, (Late) Gopal Das, died in the road accident 
on 26-09-10 involving vehicle No. AS-12/A-2206 and whether the 
said accident took place due to rash and negligent driving of the 
driver of the offending vehicle ?

(ii) Whether the claimants are entitled to get any compensation and if 
yes, to what extent and by whom amongst the opposite parties, the 
said compensation amount will be payable ?

During enquiry, the claimant no. 1, wife of the deceased, examined 

herself  as  PW-1 and she also examined one eye-witness as PW-2 and 

examined Head Master of the School in which her deceased husband was 

working as PW-3, to prove the income of the deceased. She also produced 

a number of documents in support of her claim. The contesting opposite 

Party has not examined any witness on their behalf. 

I have heard arguments for the parties and carefully perused the 

entire materials brought on record and my findings on the above issues 

are as follows :-

ISSUE NOs. 1 & 2

Both the issues are taken up together for decisions and discussions 

for sake of convenience and brevity.

Evidence  of  the  claimant  is  that  her  husband  was  riding  his 

motorcycle  on  his  own  side  of  the  road  and  was  proceeding  towards 

Hawaijan  and  when  he  arrived  at  Saru  Kathani,  the  offending  vehicle 
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bearing no. AS-12/A-2206 (Truck) which was driven at an excessive speed 

and coming to the wrong side knocked the motorcycle of the deceased, as 

a result of which her husband fell down and sustained grievous injuries. 

Police arrived soon after the accident and took the injured to the hospital, 

but he died on the way to the hospital. It has been clearly stated that the 

accident took place due to rash and negligent driving by the driver of the 

offending  truck.  Admittedly,  she  has  not  seen  the  accident  and  she 

examined  PW-2,  Sri  Uttam  Hazarika,  who  claims  to  have  seen  the 

accident. He corroborated the version of PW-1 and deposed that the truck 

came to the wrong side and hit the motorcycle. In cross-examination he 

admitted that  there  was head-on-collision but  in  the same breadth he 

deposed that the motorcycle was hit by the truck in its side. The truck 

managed  to  run  away  but  he  noted  the  number  of  the  vehicle.  The 

claimant produced the accident information report,  Ex-1, which reveals 

that the truck bearing no. AS-12/A-2206 was involved in the accident and 

Gopal  Das  died  in  the  said  accident  and  in  this  regard,  Bihpuria  PS 

registered a case vide PS Case no. 349/10 u/s 279/304-A/427 IPC against 

the driver of the offending truck. The FIR, in this case was lodged by the 

wife of the deceased on the next day of the occurrence and in the FIR, the 

date, time and the manner of the accident has been clearly spelt out and 

it has been clearly mentioned that the accident took place due to rash and 

negligent driving by the driver of the offending vehicle no. AS-12/A-2206. 

On the basis of the FIR, police registered a case and after completion of 

the investigation submitted charge-sheet against the driver of the truck. 

Filing of the charge-sheet is also prima facie proof of negligence u/s 166 

of the MV Act. The charge-sheet has not been disputed. The PM Report 

also confirmed that the deceased died due to injuries sustained by him. 

No contrary evidence has been adduced by the insurer to prove that there 

was any contributory negligence or there was any other cause of accident. 

The  oral  evidence  of  the  claimant,  coupled  with  the  evidence  of  eye-

witness, PW-2, and the documents produced by her established that the 

accident took place due to sole negligence of the driver of the offending 

truck no. AS-12/A-2206 which was insured with the New India Assurance 

Co Ltd.
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In view of my discussions above, the claimants are certainly entitled 

to  compensation  for  the  death  of  Gopal  Das.  Now the  most  pertinent 

question is how much compensation they are entitled to.

Evidence of the claimant is that her husband was a school teacher of 

Kalabari MV School and his gross salary was Rs 17,110/- per month and 

net salary was Rs 16,002/-per month after deduction of GPF, GIS and 

professional tax. The claimant examined PW-3, Sri Padmeswar Hazarika, 

retired Head Master of Kalabari MV School, to prove the income of the 

deceased. He proved the salary certificate, Ex-10(1), issued by him and 

deposed that his job was regularized and there was future prospect in his 

service and there was likelihood to become a Head Master with a higher 

pay. As per service record, his date of birth was 30.01.68. He proved the 

regularisation order Ex-11 which reveals that the post of the deceased 

was regularised w.e.f. 02.08.10. In cross-examination he admitted that he 

joined Kalabari School on 24.08.10 and prior to this he was working in 

Teton Pukhuri ME School and on transfer he joined Kalabari School. PW-3 

issued salary certificate on the strength of non-drawal certificate produced 

by the deceased. He also deposed that the deceased could not complete 

his training due to his death. The oral evidence of the claimant and the 

evidence of PW-3 coupled with the Ex-10, salary certificate and Ex-11, 

regularisation order, there is no doubt that at the time of accident the 

deceased was in a regularized post and was drawing salary of Rs 17,110/- 

per month and after deduction of Rs 208/- as professional tax, it comes to 

Rs 16,902/-, say Rs 16,900/- per month. The claimant produced HSLC 

certificate of her deceased husband to prove the age. As per certificate, 

the date of birth of the deceased was 30.01.68 which has been shown in 

his service book also and he was aged about 43 years and he can safely 

be placed in the age group of 41-45 years and the appropriate multiplier is 

‘14’ as per Sarla Verma –Vs- Delhi Transport Corporation  2009 (6) SCC 

121. 

Since he was below 50 years, 30% of his income is to be added as 

future prospect (Rajesh and others -Vs- Rajbir Singh and ors, 2013 ACJ 

1403). In view of the age of the deceased and in view of the ratio laid 

down by the apex court, 30% of the income should be added to the actual 

income towards future prospect. Thus monthly income of the deceased 
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with  the  addition  of  future  prospects  would  be Rs  21,970  =(16900  + 

5070) or annual income would be Rs 2,63,640/-. 

The Learned Advocate appearing for the insurer invited my attention 

to the evidence of PW-1, submitted that the wife of the deceased is also a 

teacher in LP School and she was not completely depending on the income 

of the deceased. But it is not known in which school she was working as a 

teacher and how much salary she was drawing. The insurance company 

has  not  conducted  any  investigation  in  this  regard.  It  is  not  known 

whether it was a provincialised school or a private school. Usually in a 

private school, a meager salary is given. Moreover, it is also not known 

whether she joined as a teacher after the death of her husband. However, 

considering the facts that she was earning some amount, I would prefer to 

deduct  one-third  of  the  income of  the  deceased  towards  his  personal 

expenses instead of one-fourth although there are four dependents of the 

deceased.  

Thus, taking the above income of the deceased, i.e. Rs 2,63,640/-

the annual loss of dependency, after deducting one-third of the income, 

on account of personal expenses of the deceased, comes to Rs 1,75,760/-. 

Claimant certainly incurred some amount for  funeral  etc,  and as such, 

besides loss of dependency, claimants are also entitled to an amount of Rs 

25000/-  on account  of  funeral  expenses and Rs 1,00,000/-  for  loss  of 

consortium and Rs 1,00,000/-  for  loss  of  care and guidance for  minor 

children and Rs 5,000/- for loss of estate. Thus, the total compensation to 

which the claimant is entitled is assessed as under :-

Loss of dependency – 175760 X 14 : Rs 24,60,640.00
Funeral expenses :         25,000.00
Loss of estate : 5,000.00
Loss of care & guidance for minor
children : 1,00,000.00
For loss of consortium : 1,00,000  .00  
                                Total     : Rs 26,90,640.00

The amount is rounded off to Rs 26,91,000/-.

The issues are accordingly decided in favour of the claimant.

A W A R D
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Awarded  Rs  26,91,000/-  (Rupees  Twenty-six  lakh  ninety-one 

thousand) only inclusive of NFL with interest @ 6% pa from the date of 

filing of the claim petition, i.e. 16.12.10, till payment. The opposite party, 

New India  Assurance Co Ltd,  is  directed  to  pay the award  within  one 

month from the date of order. Out of the awarded amount, five lakh each 

shall  be kept  in fixed deposit  in  the name of  the  wife  and two minor 

children of the deceased for 5 years and till they attain majority and a 

sum of Rs 5,00,000/- is to be paid to the mother of the deceased.

     Given  under  my  hand  &  seal  of  this  Court  on  this  6th  day  of 

November 2013.

(Paran Kumar Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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