
1

I N  T H E  O F F I C E  O F  M O TO R  ACCI D E N T  C L A I M S  

T R I B U B A L , NO. 2  K A M RU P,  GU WA H AT

P r e sent S r i . H. C. S a r m a , B .  Sc., L L b. A J S

M AC T. Case No. 1 4 1 3  of  2 0 0 8

U/S  1 6 6  of  Motor Ve hicle Act

1. S mti. S abitr i D a s

W/o Late Hare Krishna Das
R/o Kaibartotola,
P.S.-Hajo
Dist.- Kamrup (Assam)
2. S r i   B i k u  D a s

S/o Late Hare Krishna Das
R/o Kaibartotola,
P.S.-Hajo
Dist.- Kamrup (Assam)

Claimant No.2 is represented by 
his mother i.e. Claimant No.1
                                       Clai m ants

            -Vs-
1. S r i  M a ntu Ojh a

S/o Sri Haladhar Ojha
R/o Bharalitola, P.S.-Hajo
Dist.-Kamrup (Assam)
2. Md. F i roj Ali

S/o Md. Majun Ali, 
R/o Chessamukh, P.S.-Hajo
Dist.-Kamrup (Assam)
3. T he  Oriental I n sur ance Co. L td.  
Branch  Office  Parameswari 
Building,  Chatribari  Road, 
Guwahati

                                                                          Opposite P a r ties
1 . Advocate for the clai m a nts : Neeli B o rdoloi

2 . Advocate for the O/ P  No. 3 : R .  C. P a ul
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3 . D ate of  Argu ment : 1 9-1 2-2 0 1 2

4 . D ate of  J u dg ment : 2 9-0 1-2 0 1 3

J U D G M E N T  & O R D E R

1.This claim case arose out of 
a  petition   U/S  166  of  the  Motor  Vehicle  Act,  (M.V.A.  in 
short), filed by the claimant Biku Das (represented by his 
mother)  claiming  compensation  of  Rs.5,00,000/-  (Rupees 
five lacs only) from the O/P on account of injury s ustained 
by him in a motor vehicle accident.

2.The case of  the  claimant in 
brief  is  that  on  10-01-2008,  the  claimant/injured  was 
traveling in  the  vehicle  bearing Regd.  No.  As-01-AC-1543 
(Trax Cruiser)  from Ramdia to Hajo side, and the vehicle 
was driven in a very rash and negligent manner and spade 
over  a  speed  breaker  at  a  very  high  speed  making  the 
injured person to flung out from the vehicle and as s uch the 
claimant Biku Das s ustained grievous injury on his person. It 
is  found  in  the  claim petition  that  the  accident  occurred 
under  Hajo  P.S.  and  accordingly  G.D.  Entry  No.110  was 
made and started investigation. It is also found in the claim 
petition that  the injured was 14 years  old at the time of 
accident  and  was  a  student,  hence,  claimed  for 
Rs.5,00,000/- from the O/P as compensation.

3. On  service  of  due  notices, 
O/P No.3 i.e.  Oriental  Ins urance Co Ltd. has entered their 
appearance and filed written statement in order to contest 
the case. The written statement it is stated that the claim 
petition is not maintainable on the ground of non-joinder of 
the necessary parties, that the claim is barred by estoppels, 
waiver  and  acquiescence,   that  the  claim  is  frivolous, 
imaginary  and  is  without  any  legal  basis  and  hence  the 
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same is liable to he rejected. O/P No.3 has denied that the 
accident occurred due to fault of the driver of the offending 
vehicle. 

4.On  the  pleading  of  the 
parties following iss ues are framed.

5 . I  S  S  U E  S

1. Whether  the  claimant  Biku 
Das s ustained injuries in the alleged road accident dated 10-
01-2008 involving vehicle bearing Regd. No. AS-01/AC-1543 
(Trax Cruiser) and whether the said accident took place due 
to rash and negligent driving of the driver of the offending 
vehicle ?

2. Whether  the  claimant  is 
entitle  to  receive  any  compensation  and  if  yes,  to  what 
extent and by whom amongst the opposite parties, the said 
compensation amount will be payable ?

6.  In  course  of  hearing,  the 
claimant’s  side  has  examined  two witnesses  by  filing 
evidence on oath and contested opposite  party/ins urance 
company has cross-examined the claimant’s witnesses. The 
contested  opposite  party/ins urance company  has  also 
adduced one evidence.

7. I have heard argument from 
both the sides (orally and documentary) and carefully gone 
through the evidence of record. My findings in respect of 
the above noted iss ues, in view of the evidence on record 
and in the light of the s ubmissions of the learned counsels 
from both the sides are as follows :

8 .  I s sue  No. 1 .  C.W.-1  is  the 
claimant No.1/mother of the injured, who has stated in her 
evidence  on  affidavit  that   on  10-01-2008,  the 
claimant/injured was traveling in the vehicle bearing Regd. 
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No. As-01-AC-1543 (Trax Cruiser)  from Ramdia to Rajo side, 
and the vehicle  was driven in  a  very  rash and negligent 
manner  and  spade over  a  speed breaker  at  a  very  high 
speed  making  the  injured  person  to  flung  out  from  the 
vehicle and as s uch her son Biku Das s ustained grievous 
injury  on his  person.  Due to  the  accident,  he  is  became 
permanent  disable  person.  She  stated  that  immediately 
after the accident he was shifted to the Vishnu Ram Medhi 
State Dispensary for treatment. Thereafter the injured was 
shifted to the GMCH, Guwahati  for  treatment.  Due to his 
treatment,  she  has  incurred  Rs.1,00,000/-  as  medical 
expenses.  According to her the accident  occurred due to 
rash  and  negligent  driving  of  the  offending  vehicle.  In 
s upport of  her  evidence  she  has  s ubmitted Accident 
Information  Report  vide  Ext.-1,  Discharge Certificate  vide 
Ext.-3 etc. During cross-examination she stated that she has 
not  seen  the  accident.  She  has  denied  the  defence 
s uggestion.

9.  Another  witness  i.e.  Dr. 
Paban Kr. Padmapani who was examined as C.W.-2 is the 
Orthopedic  Surgeon,  has  stated  that  he  examined  the 
injured and found that he is having muscular weakness in 
left thigh, both joint pain in knee and hip and restriction of 
all  movements in  his  left  hip and knee following fracture 
neck femur amounting to total permanent disability of 40%. 
In cross examination he stated that he had assessed the 
disability.  He  examined  him  on  the  basis  of  clinical 
examination  and examination of relevant papers. But he is 
not aware about the present status of the injured.

10. On the other hand the O/P 
i.e. Ins urance co. has examined one witness i.e. Mahidhar 
Deka,  who  has  stated  in  his  evidence  that  he  is  the 
investigator of the case and during investigation he found 
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that the on the date of accident the vehicle i.e. AS-01-AC-
1543  was  driven  by  one  Firoj  Ali  and  the  vehicle  was 
involved with the accident and also verified the D/L. After 
verifying  the  D/L  he  found  that  the  Firoj  had  a  driving 
license of motor cycle and he could not drive the passenger 
carriage vehicle. Ext.-A is the investigation report. 

11.  Now,  let  us  go  to  decide 
whether  the  accident  took  place  due  to  the  rash  and 
negligent driving of the vehicle i.e. Cruiser or not or whether 
the injured s ustained due to his fault. Indeed, the evidence 
of claimant as regards the factum of accident involving the 
offending vehicle and as regards the s ustaining of injuries 
by  the  injured  remained  unshaken  in  the  evidence.  The 
claimant has stated that the accident occurred due to rash 
and  negligent  driving  of  the  offending  vehicle.  The  Opp 
Party side adduce one evidence. The D.W.-1 has stated that 
the  during  course  of  investigation  he  found  that  the 
offending vehicle i.e. No. AS-01-AC-1543 was driven by one 
Firoj Ali and the vehicle was involved with the accident. In 
view of  the evidence of  the claimant and defence side,  I 
have left with no option except hold that the accident had 
taken  place  due  to  rash  and  negligent  driving  of  the 
offending  vehicle  i.e.  No.  AS-01-AC-1543.  In  Ext.-1  i.e. 
Accident Information Report iss ued by the O/C Hajo  P.S. 
also shows that on 10-01-2008, the accident took place and 
the claimant/injured Biku Das s ustained injuries due to the 
said accident and the offending vehicle i.e. No. AS-01-AC-
1543 was involved. Thus the oral evidence of the claimant 
coupled  with  documentary  evidence  mentioned  here  in 
above, established that the injured s ustained injury in the 
motor vehicle accident and the accident occurred due to the 
rash and negligent driving of the offending vehicle. 

10.  Hence,  Iss ue No.1  is 
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decided into affirmative and in favour of the claimant.
1 2 .  I S SU E  NO. 2 .  This  iss ue 

relates to the entitlement of the claimant for compensation 
and extend thereof as well as liability of the O/P to pay s uch 
compensation.

12. In  view  of  my  foregoing 
discussion, I am of the opinion that the claimant is entitled 
to compensation. The claimant in his evidence stated that 
due to the accident, he had s ustained grievous injuries upon 
his person. The claimant/injured make an attempt to prove 
that  he  had  s ustained permanent  total  disablement  or 
permanent  partial  disablement  except  stating  in  his 
evidence on affidavit that due to the accident he is became 
a permanent disable person. On the evidence of doctor who 
had examined the injured and iss ued disability certificate, it 
is  found  that  the  injured  had  muscular  weakness  in  left 
thigh, both joint pain in knee and hip and restriction of all 
movements in his left hip and knee following fracture neck 
femur amounting to total permanent disability of 40%. Even 
if the 40% disability is taken into consideration, the question will 
arise  that  how  does  the  40%  disability  affect  upon  the 
income/study  of  the  injured.  The  Doctor  C.W.-2  stated  in  his 
evidence  that  the  injured  has  Muscular  weakness  in  left  knee 
joint, Pain & restriction of all movement in left thigh, both joint 
pain  in  knee  and hip  and knee  following  fracture  neck  femur 
amounting to total permanent disability, that can not be a reason 
to grant compensation where there is no specific evidence that the 
injured's future  prospectus is totally lost, the disability can not 
be  taken into  consideration.  Apart  from this  the  claimant  has 
submitted  discharged  certificate.  Ext-4  is  the  Discharge 
Certificate of the claimant/injured from the GMCH, Guwahati 
form  which  it  is  found  that  the  claimant  had  underwent 
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treatment as indoor patient at GMCH, Hospital from 12-01-
2008  to  20-01-2008  i.e.  for  8  days.  After  considering  all 
aspects of the case, it can be inferred that the claimant had 
s ustained injury in the alleged motor vehicular accident.

13.  The  claimant/injured  in  his 
evidence stated that during his  treatment at Hospital,  he 
had  incurred  an  expenditure  of  Rs.1,00,000/-  towards  his 
treatment. The claimant has s ubmitted medical documents 
(prescription and Bills) those are marked as Ext.-3 to Ext-36 
to prove the expenditures incurred towards his treatment. 
On a careful scrutiny of the medical documents i.e. vouchers 
and  bills,  transpires  that  the  claimant  has  incurred  an 
expenditure of Rs.11,091/-. 

14.  As  s uch the  amount 
mentioned  in  the  cash  Memos/Bills  are  the  expenditure 
incurred  by  the  injured  for  treatment  of  his  injuries 
s ustained in the accident and the claimant is entitled to get 
this amount as medical expenses. Coming to the question, if 
any amount or account of pecuniary loss can be awarded. I 
find from the evidence of the claimant that at the time of 
accident the injured was a student and as s uch he is a non-
earning member of the family, and as s uch loss of income 
can  not  be  awarded.  However,  the  claimant/injured  had 
underwent treatment as indoor patient at GMCH, Hospital 
from 12-01-2008 to 20-01-2008 i.e. for 8 days. And as s uch 
Rs.800/-  can  be  awarded  to  him.  The  claimant  is  also 
entitled to get Rs.20,000/- as compensation of pain, shock 
and s ufferings. There is no evidence to show that due to the 
accident the claimant became permanent disable and so, in 
my opinion, except the aforesaid amount as compensation 
the  claimant  is  not  entitled  to  any  other  amount  as 
compensation.  Now,  on  computation  the  total  mount  of 
compensation is as follows:
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Medical expenditures Rs.11,091/-
Accidental relief Rs.      800/-

     Pain, shock and sufferings              Rs. 20,000/-       
                Total         Rs. 31,891/-

15. The three Judge Bench of Apex 
court  in national  Insurance Company Ltd.  -Vs-  Swaran Singh, 
2004(3) SCC 297 :2004 (1) TAC 321 considered , inter alia, the 
question as to what would be the legal effect when the person has 
been granted licence for one type of vehicle but, at the relevant 
time, he was driving another type of vehicle, the discussion is as 
follows;

“In each case, on evidence led before  

the tribunal,  a decision has to be taken whether the fact of the  

driver possessing licence for one type of vehicle but found driving  

another  type  of  vehicle  was  the  main  or  contributory  cause  of  

accident. If on facts, it is found that the accident was cause solely  

because  of  some  other  unforeseen  or  intervening  causes  like  

mechanical  failures  and  similar  other  causes  having  no  nexus  

with the driver not possessing requisite type of license, the insurer  

will  not  be  allowed  to  avoid  its  liability  merely  for  technical  

breach of conditions concerning driving licence'.
16. In  this  case  the  driving 

license of the driver of the offending vehicle is found other 
type of vehicle and the accident occurred due to rash and 
negligent  driving  of  the  driver  of  the  offending  vehicle, 
hence ins urance co. has not liability in connection with this 
case. Hence, this iss ue is decided accordingly.

O R  D  E  R

17. In the res ult the claim petition 
is partly allowed. Claimant is awarded a total compensation 
of  R s. 3 1 , 8 9 1 /-  (rupees  thirty  one  thous and  eight  hundred  
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a nd  ninety one thous and only) for his injuries s ustained in a 
motor vehicle accident. The amount of compensation shall 
carry an interest @ 9% per annum from the date of filing of 
the claim petition till its realization. The O/P No.1/owner of 
the offending vehicle is directed to pay the claimant a total 
amount of  R s. 3 1 , 8 9 1 /-  (rupees  thirty  one  thous and  eight  

hundred a nd ninety one thous and only) within the period of 
90 days from today i.e. 29-01-2013.

18. Send a copy of the judgment 
to the O/P i.e. Owner of the offending vehicle for information 
and necessary action.

19.  Given  under  my  hand  and 
seal  of  this  court  on  this  29th day  of  January,2013  at 
Guwahati.

Member
MACT No.3, Kamrup, Guwahati


