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IN THE COURT OF THE MOTOR ACCIDENT CLAIMS TRIBUNAL, 

NO.2 KAMRUP, GUWAHATI

Present Sri. H. C. Sarma, B. Sc., LLb. AJS

MAC Case No.2862/08

U/S 166 of Motor Vehicle Act

1. Mrs. Rebecca Thuam Ngaihzuali

W/o Lt. Lienkhothang Tonsing

2. Miss Lily Thanglalven

D/o Lt. Lienkhothang Tonsing

3. Miss Sarah Lalrindiki

D/o Lt. Lienkhothang Tonsing

4. Sri Tuankhopau Tonsing

F/o Lienkhothang Tonsing

All are the permanent residents 

of Nehru Marg, Central Lamka, 

Dist.-Churachanpur, Manipur

Presently resides at maligaon under 

C/o Office of the Financial Advisor &

CAO, Administration Selection of N.F.

Railway, Maligaon, Dist.-Kamrup,

Assam

                                           Claimants

            -Vs-

1. M/S Tribeni Construction Pvt. Ltd.
Tribeni Commercial Complex 1st Floor
G.S. Road, Ulubari, Guwahati
Dist.-Kamrup, Assam

2. Sri Jaisa Ram Nayak
S/o Sri Gyana Ram 
R/o Jetasar, Sujangarh
P.S.-Churu, Dist.- Churu, Rajasthan

3. The ICICI Lombard Motor 
Insurance Co. Ltd., Guwahati Branch,
represented by the Guwahati Office, G.S.
Road, Bhangagarh, Guwahati, 
Dist.-Kamrup, Assam
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4. Smti. Kalyani Devnath
W/o Rakhal Devnath
R/o Sonia Road Silchar
P.S.-Silchar, Dist.-Cachar, Assam

5. The United India Insurance Co.
Ltd., Panchgram Branch, represented by
Guwahati Regional Office, G.S. Road,
Bhangagarh, Guwahati, 
Dist.-Kamrup, Assam

                                                                                        Opposite Parties

1. Advocate for the claimants : Dr. Utpaljeet Baruah

2. Advocate for the O/P No.3 : Mr. Raju Goswami

3. Advocate for the O/P No.5 : Smti. Eva Kakati

4. Date of Argument : 24-05-2013 & 31-05-2013

5. Date of Judgment : 29-06-2013

JUDGMENT & ORDER

1. This claim case arose out of a petition 

U/S 166 of the Motor Vehicle Act, (M.VA. in short), filed by the claimants 

claiming compensation of Rs.50,00,000/- from the O/P on account of the death 

of the deceased Lienkhothang Tonsing in a motor vehicle accident. It may be 

mentioned here that the claimant filed an petition vide No. 1424 dtd. 03-11-

2012  for  amending  the  amount  of  compensation  mentioned  in  the  claim 

petition. Accordingly, the prayer of the claimant was allowed and the amount 

of compensation was amended as Rs.80,00,000/- instead of Rs.50,00,000/-

2. Case  of  the  claimants  in  brief  is  as 

follows :

The deceased namely, Lienkhothang Tonsing, who was the Executive 

Engineer (construction) of the N.F. Railway, was busy with supervising the 

railway construction  work  along  with  one  Mrs.  Pulin  Gogoi  at  Lhangnom 

village. On the alleged day of accident,  they were traveling by one vehicle 

bearing Regd. No. MZ-04-1599 (Tata Sumo) which was driven by the driver 

Bhanu  Dev.  After  arrival  at  Lhangnom  village,  they  parked  the  vehicle 

mentioned above on the side of the road. At that  time one vehicle  bearing 

Regd. No. AS-01-AC-8955 (Tata Tipper) was proceeding towards them and 

fell down on the Tata Sumo where the deceased along with his colleague were 

sitting. Due to the accident, the Tata Sumo was completely damaged and the 
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husband of the Claimant No.1 died instantly. The claimants alleged that the 

accident occurred due to rash and negligent driving by the driver of the Tata 

Tipper for which he could not keep control upon himself and the Tata Tipper 

vehicle fell down on the Tata Sumo. The accident occurred at Lhangnom under 

Jiribam Police Station. After the accident, police was informed and registered 

the case as Jiribam P.S. Case No. 10(4) of 2008 U/S 279/338/304(A)/427 of 

IPC by the police and started investigation. During the course of investigation, 

police  sent  the  dead  body  of  the  deceased  for  conducting  postmortem 

examination by the doctor and accordingly, postmortem was conducted by the 

doctor on the dead body of the deceased. The claimant further mentioned in 

the claim petition that, at the time of accident, the deceased was aged about 33 

years and used to earn Rs.36,000/- per month. Hence this case.

3. On receipt of the notices, the Opp Party 

No.3 and 5 entered their appearance and filed their W.S. in order to contest the 

case. O/P No.3 stated that the claim petition is not maintainable in the present 

form, that the claim petition is barred by principles of estoppels, waiver and 

acquiescence and that the claim petition is frivolous and untenable under the 

law. By filing W/S O/P No.3, denied almost all the everments of the claim 

petition. They stated that the claim of the claimant is highly, exaggerated and 

exorbitant. On the other hand O/P No.5 stated that the claim petition is not 

maintainable and that there is no cause of action made out against them in the 

claim petition.  The O/P No.5  has  denied  the  age,  occupation  and monthly 

income of the deceased. O/P No.5 further stated that if at the time of accident, 

the vehicular documents are not found to be valid, the insurance co. shall not 

be liable to indemnify the owner of the offending vehicle.

4. On the pleading of the parties following 

issues are framed.

5. I S S U E S

1. Whether  the  victim  Lienkhothang 

Tonsing  died  as  a  result  of  injuries  sustained  by him in  the  alleged  road 

accident dated 07-04-2008 involving the vehicle bearing No. AS-01-AC-8955 

(Tata  Tipper),  and  whether  the  said  accident  took  place  due  to  rash  and 

negligent driving of the driver of the offending vehicle ?

2. Whether the claimants are  entitled to 
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receive any compensation and if yes, to what extent and by whom amongst the 

opposite parties, the said compensation amount will be payable ?

6.  During course of trial,  the claimant’s 

side  has  examined  four  witnesses by  filing  evidence  on  affidavit  and 

contesting  opposite  party/insurance  company  has  duly  cross-examined  the 

claimants' witnesses. The contesting opposite party/ insurance companies has 

not adduced any defence evidence.

7. I have heard argument from both the 

sides (orally and written) and carefully gone through the evidence on record. 

My findings in respect of the above noted issues, in view of the evidence on 

record and in the light of the submissions of the learned counsels from both the 

sides are as follows :

8. Issue  No.1.   The  claimant  (C.W.-1) 

has averred in the claim petition and also stated in her evidence that on 07-04-

2008 her  deceased husband Lienkhothang Tonsing,  who was the Executive 

Engineer (construction) of the N.F. Railway, was busy with supervising the 

railway construction work along with Junior Engineer, one Mr. Pulin Gogoi at 

Lhangnom village. On the alleged day of accident, they were traveling by one 

vehicle bearing Regd. No. MZ-04-1599 (Tata Sumo) which was driven by the 

driver Bhanu Dev. After arrival at Lhangnom village, they parked the vehicle 

mentioned above on the side of the road. At that time one vehicle bearing 

Regd. No. AS-01-AC-8955 (Tata Tipper) was proceeding towards them and 

fell down on the Tata Sumo where the deceased along with his colleague were 

sitting. Due to the accident, the Tata Sumo was completely damaged and the 

claimant's husband died instantly on the spot. Her further evidence is that the 

accident occurred due to rash and negligent driving by the driver of the Tata 

Tipper for which he could not keep control upon himself and the Tata Tipper 

vehicle fell down on the Tata Sumo. The accident occurred at Lhangnom under 

Jiribam Police Station. After the accident, police was informed and registered 

one case against the driver of the Tata Tipper vide Jiribam P.S. Case No. 10(4) 

of 2008 U/S 279/338/304(a)/427 of IPC by the police and started investigation. 

During the course of investigation, police sent the dead body of the deceased 

for  conducting  postmortem  examination  by  the  doctor  and  accordingly, 

postmortem was conducted by the doctor on the dead body of the deceased. 
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Her further evidence is that, at the time of accident, her deceased husband was 

aged about more that 32 years and used to earn Rs.36,000/- per month. She 

further stated in her evidence that due to the said accident two other persons 

also died, they are Pulin Gogoi and Bhanu Dev and their wives filed MAC 

Cases and already got their compensations as claimed for from insurance co. 

i.e.  O/P  No.3,  M/s  ICICI  Lombard  Gen  Ins.  Co.  Ltd.  In  support  of  her 

evidence, the C.W.-1 submitted the Accident information Report, postmortem 

examination report, HSLC Certificate, B.E. Pass Certificate, salary statement, 

Form-16 and FIR. In cross-examination she stated that she has not seen the 

accident.  She also stated  that  she has  no knowledge as  to  whose  fault  the 

accident occurred. She also admitted that after the death of her husband, she 

has  been  appointed  in  the  Railway  department  on  compassionate  ground. 

During her cross-examination she admitted that the Railway Department paid 

her compensation of Rs.10,00,000/- as ex-gratia for death of her husband and 

now she has been drawing family pension.

9. The claimant has examined one more 

witness to prove the case i.e. Sri Lalit Kumar as C.W.-2. He stated that he is 

the  Chief  Law  Assistant  in  the  Law  Department  of  N.F.  Railway.  He  is 

authorized by Law Officer, Maligaon, to depose in connection with this case. 

He produced  Ext.-9 as the Authority Letter and Ext.-9(1) is the signature of 

Dr. Manohar Kalita, Law Officer. He stated in his evidence that, as per service 

record, the deceased was born on 05-06-1975 and he joined in his service on 

04-09-2000. The date of retirement is 30-06-2035. He produced Ext.-13 which 

is  the  service  particulars  of  the  deceased  and  identified  Ext.-13(1)  as  the 

signature of Senior Personal Officer (Con). The service of the deceased was 

permanent in nature as stated by C.W.-2.

10. The another witness which has been 

examined by the claimant is Sri Harendra Kr. Boro as C.W.-3. He stated in his 

evidence that he has submitted the Form-16 of the deceased for the year of 

2007-2008 (i.e. from March,2007 to Feb,2008). Ext.-20 is the said Form-16. 

As per Ext.20 (Form-16) the gross salary of the deceased for the year 2007-

2008  was  Rs.4,97,029/-.  There  was  a  deduction  of  Professional  Tax  of 

Rs.2,427/-, Income Tax of Rs.66,661/- and educational cess of Rs.2,000/-. He 

further  stated  that,  Rs.24,000/-  was  paid  to  the  claimant  as  special 
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compassionate Allowance which is a part of the salary.

10. Now, let us go to decide whether the 

accident took place due to the rash and negligent driving of the driver of the 

offending vehicle i.e. AS-01-AC-8955 (Tata Tipper) or not. From the evidence 

of the C.W.-1 and other documents submitted in this case, it is clear that the 

deceased died due to the motor vehicle accident which occurred on 07-04-

2008.  As  per Accident  Information  Report  which  was  issued  by  the  O/C 

Jiribam P.S., vehicle i.e. AS-01-AC-8955 (Tata Tipper) was involved with the 

accident. The C.W.-1 i.e. the claimant, in her evidence stated that on the day of 

accident her husband was busy with supervising the railway construction work 

along with  one Mrs.  Pulin  Gogoi  at  Lhangnom village  and they took one 

vehicle  bearing  Regd.  No.  MZ-04-1599  (Tata  Sumo)  for  their  traveling 

purpose,  which  was  driven  by  the  driver  Bhanu  Dev.  After  arrival  at 

Lhangnom village, they parked the said vehicle on the side of the road and at 

that time one vehicle bearing Regd. No. AS-01-AC-8955 (Tata Tipper) was 

proceeding towards them and fell down on the Tata Sumo where the deceased 

along with his colleague were sitting. Due to the accident, the Tata Sumo was 

completely damaged and the claimant's husband died instantly on the spot. The 

two other persons, who were accompanying the deceased also died in the same 

accident. Their wives have already got their compensation as claimed for from 

O/P No.3. The claimant also stated that the driver drove the Tata Tipper in a 

rash and negligent manner for which he could not keep control and as a result 

the Tata Tipper fell down on the Tata Sumo. As per record as well as evidence 

of the claimant, the Tata Sumo was parked on the side of the road. Had there 

been no rash and negligence on the part of the driver of the Tata Tipper, the 

Tata Tipper vehicle would not have gone to fell down on the Tata Sumo itself. 

From the  above  noted  evidence,  it  appears  to  me  that  there  was  rash  and 

negligence on the part of the driver of the vehicle No. AS-01-AC-8955 (Tata 

Tipper). I have gone through the police report and FIR. The Opp Party side did 

not adduce any rebuttal evidence so far the rash and negligent driving of the 

offending  vehicle  was  concerned.  In  view  of  the  above  evidence  of  the 

claimant and in the absence of any contrary legal evidence, it is crystal clear 

that the accident took place solely due to the rash and negligent driving of the 

driver of the offending vehicle i.e. No. AS-01-AC-8955 (Tata Tipper) and the 
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deceased died instantly due to the said accident which occurred due to rash 

and negligent driving by the driver of the offending Tata Tipper.

11. Hence, this issue is decided in favour 

of the claimant side.

12.Issue  No.2.  This  issue  relates  to 

relief/reliefs to be granted to the claimant to its extent. 

13.  Now,  coming  in  the  question  of 

compensation, I find that the claimant claimed Rs.50,00,000/- and later on the 

claimant  had  filed  amended  claim petition  and  enhanced  her  claim to  Rs. 

80,00,000/-. 

14. For assessing the compensation, the 

claimants are required to establish three things in the instant case –(i) age of 

the deceased,  (ii)  income of the deceased,  (iii)  number of dependents.  The 

claimant No.1 stated in the claim petition that the age of the deceased i.e. her 

husband at the time of death was more than 32 years. On the other hand, in the 

service record and HSLC Admit Card,  the date  of birth of the deceased is 

mentioned as  05-06-1975. The deceased died on 07-04-2008. According to 

that, the age of the deceased, at the time of his death was 32 years, 10 month 

and 2 days.  So, I am constrained to hold that the age of the deceased was in 

the age group of 31-35 years at the time of his death.

15.The learned Advocate for O/P No.3, 

ICICI Lombard  Insurance  Co.  Ltd.  have  argued that  since  the  wife of  the 

deceased had got compassionate appointment in the Railways, and also getting 

family pension and as such therefore there was no loss of dependency and in 

this regards, he relied on the decision as pronounced by the Hon’ble Supreme 

Court in “Bhakra Beas Management Board -Vs- Kanta Agarwal’ 2008 ACJ 

2372 SC. He also stressed that the wife of the deceased had got an ex-gratia 

payment of Rs. 10,00,000/- and also as she was receiving family pension from 

the Railways, and as such, such amount ought to be deducted from the total 

compensation  amount.  The  learned  counsel  appearing  on  behalf  of  the 

claimant, however, stressed the fact that the decision as rendered in Bhakra 

Beas Management Board -Vs- Kanta Agarwal should not be applied in this 

instant case as the facts relating to that decision differs from this instant case. 

In this regards, the learned counsel for the claimant relied on a plethora of 
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decisions  rendered  by  various  courts/tribunal  all  over  India.  I  have  gone 

through them and my observations are as below :

16. In  Hellen  C.  Rebello  (Mrs)  and 

Others (AIR 1998 Supreme Court 3191 (1), the  Hon’ble Apex Court has 

observed— “As we have observed, the whole scheme of the Act, in relation to 

the payment of compensation to the claimant, is a beneficial legislation, the 

intention of the Legislature is made more clear by the change of language from 

what  was in Fatal  Accidents  Act,  1855 and what  is  brought  under  Section 

110B of 1939 Act....... For all these considerations, we have no hesitation to 

hold that such High Courts were wrong in deducting the amount paid or 

payable  under  the  life  insurance  by  giving  restricted  meaning  to  the 

provisions of  the Motor Vehicles  Act  basing mostly on the language of 

English statutes and not taking into consideration the changed language 

and  intends  of  the  Legislature  under various  provisions  of  the  Motor 

Vehicles Act, 1939. .......”. Thus, we have no hesitation in concluding that the 

Tribunal, while computing the compensation under Section 110-B of the 1939 

Act, thus has a wider discretion, than what it had under the 1855 Act. Various 

provisions of this Act indicate legislature's intend conferring visible benefit to 

the  claimant  by  securing  compensation  through  casting  obligation  on  the 

tortfeasor  and the insurer………… All these and such other  provisions are 

clearly  beneficial  legislation,  hence  should  be  interpreted  which  confers 

benefit and not which usurp its benefit. (PARA-30)

17.The Hon’ble Supreme Court in N. 

Sivammal and others  -Vs-  The Managing Director,  Pandian Roadways 

Corpn. and Anothers, [ I (1985) ACC 47 (SC)] has held that “the reduction 

of  monetary  benefit  of  pension  from  the  amount  of  compensation  is 

without jurisdiction. 

18.“The Hon’ble Supreme Court in the 

case of Bhakra Beas Managment Board -Vs- Kanta Aggarwal, reported in IV 

(2008)  ACC  764  (SC)=2008  ACJ  2372  (SC),  has  held  that 

“……………….How  thus  an  amount  earned  out  of  one’s  labour  or 

contribution towards one’s wealth, savings, etc., either for himself or for his 

family, which such person knows under the law, has to go to his heirs after his 

death either by succession or under a Will could be said to be the ‘pecuniary 
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gain’ only on account of one’s accidental death. This of course is a pecuniary 

gain but how this is equitable or could be balanced out of the amount to be 

received  as  compensation  under  the  Motor  Vehicles  Act.  There  is  no 

correlation between the two amounts.  Not even remotely.  How can an 

amount of loss and gain of one contract be made applicable to the loss and 

gain of another contract.  Similarly, how an amount receivable under a 

statute  has  any  correlation  with  an  amount  earned  by  an  individual. 

Principle of loss and gain has to be on the same plane within the same 

sphere, of course, subject to the contract to the contrary or, any provision 

of law.’

19.The  Hon’ble  Karnataka  High 

Court in Lalitha and Another -Vs- Dashan Bhat Haribansh and Others [ 

AIR 1998 Kar. 344] held that …………“In our view, the Tribunal has gravely 

erred in  denying the compensation under the head ‘loss  of dependency’ to 

appellant because of her appointment on compassionate grounds in the place 

of the deceased.” 

20.The Hon’ble  Delhi  High Court  in 

Delhi Transport Corporation -Vs- Meena Chaturvedi and Others, reported 

in III (2005) ACC 711 (FB); 2006 ACJ 406, has held that…. “deductions on 

account of life insurance, provident fund, pension, etc. are not admissible in 

view of the decision of the Apex Court in Helen C. Rebello (supra). 

21.“The Hon’ble Punjab and Haryana 

High  Court  in  Savitri  Devi  and  Others  -Vs-  Pala  Ram  and  Others, 

reported  in  II  (2000)  ACC  152  (DB),  has  taken  the  view  that  “the 

pension/family  pension  payable  to  the  widow  could  not  be  taken  into 

consideration for reducing the dependency of the claimants…..

22.“The Hon’ble Delhi High Court in 

Nirmala Sharma -Vs- Raja Ram, AIR 1982 Del.  233  has held that “As 

regards  the  widow getting  job  on  compassionate  grounds,  “If  the  heir  has 

joined service her salary cannot be taken into consideration or deducted from 

the amount of compensation payable to her………………….”

23.The  Hon’ble Delhi  High  Court in 

NATIONAL INSURANCE CO. LTD. versus NEELAM & ORS. Reported in I 

(2009)  ACC  64  has  held  that  ………“  Widow  of  deceased  and  her  two 
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children  getting  family  pension  and  widow  also  given  compassionate 

appointment  — These benefits  not  required to  be reduced from amount  of 

compensation”  (Paras 27 and 32 to 34.) 

24.The  Hon’ble  Delhi  High  Court  in 

another  decision  -- NATIONAL  INSURANCE  COMPANY  LTD.  -Vs- 

MANJU  BALA  &  ORS.  Reported  in  III  (2008)  ACC  28  has  held 

that  ................“  Compensation  —  Quantum  —  Death  of  husband  — 

compassionate employment given to wife — Compensation not liable to be 

reduced — compassionate appointment is given by employer and quantum of 

compensation has nothing to do with same and it  is altogether on different 

ground the said thing is given ...... 

25.“The Hon’ble Kerela High Court in 

United India Insurance Co. Ltd. -Vs-Bindu & Ors, reported in  I (2007) ACC 

688 (DB) it  was held that  …..  “Merely because wife had got employment 

under the compassionate scheme, compensation is not liable to be reduced.” 

26.A  Division  Bench  of  the  Hon’ble 

Andhra Pradesh High Court in A.P.S.R.T.C -Vs- G. Janav G. Jana Bhai and 

Ors, II (2001) ACC 716 (DB), has held…… “The mere fact of the wife of 

deceased gainfully employed on compassionate grounds cannot be a ground 

for awarding less  compensation though the claimants  are  entitled for more 

compensation.” 

27.A Division  Bench  of  Hon’ble 

Gauhati  High  Court  in  Kanika  Hazarika  and  Ors.  -Vs-  Sreeram 

Barthkumar and Ors., 2002 ACJ 159 (DB), has held that ........“Deduction on 

account of the salary received by the widow on an employment given by the 

bank where the deceased was working should not be taken into consideration 

for fixing the amount.”

28.The  Hon’ble Calcutta High Court in 

SUSANA DASGUPTA & ANR. Versus PAUL SARAI ANR.—Reported in II 

(2009)  ACC  224  (DB)  has  held  that  …….  “Widow  of  deceased  given 

employment  on  compassionate  ground  as  well  as  getting  family  pension 

…………….  While  assessing  compensation  on  death  of  person  fact  that 

widow was given compassionate appointment or was getting family pension 

immaterial — Widow gets salary after giving her labour in such service”.
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29.The  Hon’ble  Himachal  Pradesh 

High  Court  in  Lal  Dei  and  Others  -Vs-  Himachal  Road  Transport 

Corporation and Another, reported in 2008 ACJ 1107 has pointed that ….. 

“while  assessing  compensation  on  the  death  of  a  person,  the  fact  that  his 

family had been receiving family pension was immaterial. Similarly, the fact 

that the widow has been given compassionate appointment is also immaterial 

for the purpose of considering the total amount of compensation. The widow 

is getting her salary after giving her labour in such service, and, therefore, 

such fact cannot be taken into consideration while assessing compensation. 

……………….”

30.The Hon’ble Calcutta High  Court  in 

ROMA DAS  &  ORS. versus  UNIVERSAL FIBRE  GLASS  PRODUCTS 

reported  in  I  (2009)  ACC  554  (DB) has  held  that  …..“Compensation  — 

Quantum  —  Deductions  towards  family  pension  and  compassionate 

appointment — Illegal — widow of deceased was getting family pension and 

his  son  got  compassionate appointment in  same bank  — Such  deductions 

impermissible…..” 

31.The Hon’ble ANDHRA PRADESH 

HIGH  COURT  in  R.  ANNAPOORNA  &  ORS.  Versus  SHARMA 

TRANSPORTS  &  ANR.  Reported  in  I  (2011)  ACC  855  has  held 

that .................  “Motor Vehicles Act, 1988 — Section 166 — Quantum — 

Fatal — 48 years — Serving as Head Constable getting salary of Rs. 8,167 per 

month —Held further that deduction of 40% by Tribunal for  compassionate 

appointment of respondent No. 1 was not justified.”

32.The Hon’ble MADHYA PRADESH 

HIGH COURT in  RAJESH @ RAJESHWARI & ORS.  Versus LAKHAN 

SINGH & ORS. Reported in I (2005) ACC 467 (DB) has held .... “Quantum : 

Enhancement  :  Deceased  aged  38  years  :  Deduction  of  Rs.  2,500/-  from 

dependency  only  on  ground  that  claimant  No.  1  wife  of  deceased  given 

compassionate appointment,  clearly  unsustainable  :  Enhanced  amount  of 

compensation shall carry interest @ 9% per annum from date of award.”

33.In Chandrika Bai Sahu and Others 

-Vs-  Mohd.  Ashique  and  Others, 1998  A.C.J.  780  it  was  held  that 
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“…………….  it  is  clear  that  no  deductions  can  be  made  from  the 

compensation to be paid to the claimants on the ground of employment of one 

of the legal heirs or dependent on compassionate ground.”

34.The  Hon’ble  DELHI  HIGH 

COURT  in  DELHI  ADMINISTRATION  &  ANR.  -VS-  CHAITALI  SEN 

GUPTA &  ORS. Reported  in  I  (2004)  ACC  589  has  held  that  ............... 

“compassionate appointment : Loss of dependency : Appellate Court held that 

compassionate employment of wife of deceased will not, in any manner, have 

any effect upon loss of dependency to family ..............” 

35.The  Hon’ble ALLAHABAD  HIGH 

COURT in  CHANDRA  SHEKHAR  AZAD  UNIVERSITY  OF 

AGRICULTURE AND TECHNOLOGY, KANPUR AND ANOTHER versus 

SMT. VIMAL DWIVEDI AND OTHERS reported in I (2004) ACC 251 (DB) 

has  held  that..............“compassionate  appointment to  wife  of  deceased  : 

Whether relevant for assessment of compensation ? Held: No .....”

36.The Hon’ble  Karnataka  High 

Court COURT in  S. VIJAYALAKSHMI & ORS. Versus BHASHKARACHAR 

&  ANR.  Reported  in  II  (2003)  ACC  501  (DB) held  that 

“………………………..there  in  no  ground  to  reject  Eligibility  to  receive 

Compensation on grounds of  appointment on compassionate basis ”

37.The  Hon’ble  Jharkhand  High 

Court in SUDHA PANDEY versus SMT. LEELA DEVI & ORS. Reported in 

II (2003) ACC 450 (DB) held as follows  “No deduction can be made for 

earning  capacity  or  actual  earnings  of  his  widow  after  she  was  given 

compassionate employment. ………. In determining the pecuniary loss to the 

dependents of a person, who died in a motor accident, no deduction can be 

made for the earning capacity or the actual earnings of his widow after she was 

given employment on death of her husband.

38.  A  Division  Bench  Decision  of 

Hon'ble Gujrat High Court in Arunaben & Ors -Vs- Mehmoodbhai Imamali 

Kaji & Ors., AIR 1983 Guj. 10, held that : “ ………………. wherein it was 

held that while assessing the amount of dependency in case of death in a motor 

accident,  deduction  of  the  earnings  of  the  widow arising  from her  gainful 

employment  taken  up after  the  accidental  death  of  her  husband  cannot  be 
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made, because such income of the widow was not a benefit in consequence of 

the death of her husband, but was the result of her own labour………….In our 

opinion, that is an appointment on compassionate grounds and therefore, like 

gratuity  and GPF,  that  amount  is  not  to  be  deducted  while  calculating  the 

amount of compensation ……… ”. 

39.THE  Hon’ble  PUNJAB  & 

HARYANA HIGH  COURT in  NEW  INDIA ASSURANCE  COMPANY 

LIMITED VERSUS  SANTOSH  (SMT.)  &  ORS  reported  in  2010 

STPL(COMP.) 769 P&H and IV (2010) ACC 963 it was held that “ ………… 

Law stated in Bhakra -Beas Management Board case does not wipe out the 

possibility of obtaining benefit under MV Act also ……… ”

40. In a most  recent decision where the 

Bhakra  Beas  Management  Board  case  was  discussed  was  made  by  The 

Hon'ble Gujrat High Court in HEIRS OF DECEASED GIRDHARBHAI & 

ORS. VERSUS  RAKESHBHAI GOPALBHAI KHANPARA & ORS. ( 2012 

STPL(Comp.) 815 GUJ [2012 AAC 1781 (GUJ)] has held that  “……… 14. 

Three  different  situations  thus  emerge.  First  would  be  a  case  where  the 

employer  of the deceased has nothing to do with his  accidental  death.  His 

widow or any other dependent is granted appointment on compassionate basis 

in terms of "dying in harness" scheme. Courts upon courts have held that the 

wrong doers who caused death by his wrongful act cannot benefit out of such 

benevolent act of the employer. Our case falls in this first category. Second 

category of the case would be where the employer  of the deceased is also 

vicariously liable to pay compensation to the dependents of the deceased. Even 

in  such a  case,  if  the  employer  has  granted  appointment  to  his  widow on 

compassionate grounds in terms of a scheme, no adjustment for the salary of 

the widow was held permissible mainly on the ground that widow would have 

received such appointment irrespective of the nature of death i.e. accidental or 

otherwise. Two cases decided by this Court in case of Arunaben and others 

-Vs- Mehmoodbhai Imamali Kaji and others (AIR 1983 Guj 10) (supra) and 

O.N.G.C,  Mehsana  Project  -Vs-  Vinakapur  alias  Vinodkumari  and  others 

(supra) fall in this category. In both these cases, the employer tried to avoid 

liability  to  pay compensation  for  the  tortuous  act  by pointing  out  that  the 

widow of  the  deceased was given appointment  on compassionate  grounds. 
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High Court in both cases rejected such a contention and refused adjustment of 

the salary of the wife against the compensation payable for the death of the 

husband on the grounds that the wife would have received such appointment in 

case of death due to any reason and that the salary earned by the wife was for 

rendering  service.  Particularly,  in  case  of  Arunaben  and  others  -Vs- 

Mehmoodbhai Imamali Kaji and others, (AIR 1983 Guj 10) (supra), the Court 

noted that the appointment of the wife was made as per the scheme framed by 

the  employer  of  the  husband  and  not  as  a  trade-off  for  payment  of 

compensation.  The  third  category  of  the  cases  may  be  where  the  person 

causing the accident or the employed of such a person vicariously liable to pay 

compensation for the tortuous act of the employee, offers employment to the 

widow  or  any  dependent  of  the  deceased  not  under  any  scheme  for 

compassionate appointment  but to  reduce or avoid such liability.  In such a 

situation the employer of the widow/dependent would contend that necessary 

adjustment  in  the compensation payable to  the dependents of  the deceased 

should be made. Case before the Supreme Court in Bhakra Beas Management 

Board, (AIR 2008 SC 3118) (supra) seems to fall in this category. Even the 

decision in case of Bhakra Beas Management Board (supra) does not lay down 

a ratio that all benefits received by the dependents of the deceased through 

such compassionate appointment should be deducted from the compensation 

computed and found payable to the claimants. (PARA-14).

41.Decision  in  case  of  Bhakra  Beas 

Management Board (supra) therefore, must be viewed in light of special facts 

in which same was rendered. It was a case wherein apparently the defendant 

was the employer……. It was in this background that the Apex Court was of 

the opinion that the High Court ought to have taken into account such benefits 

granted to the widow. While saying so in our humble opinion the Apex Court 

neither laid down a ratio that in all cases where upon death of a person in a 

vehicular  accident  widow  or  any  other  family  member  is  appointed  on 

compassionate grounds, all benefits of salary flowing from such appointment 

must be deducted from the compensation payable to the dependents of the de-

ceased  particularly when  the  employer  granting  compensation  appointment 

and the defendant who is liable to pay compensation are two different persons. 

Defendant  who has  to  compensate  the  dependents  of  the  deceased for  the 
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wrong done cannot gain any benefit out of the benevolent act of the employer 

of the deceased. It is often said, judgment of a Court should not be read as a 

Euclid's theorem. Ratio of a decision must be understood in the background of 

the case in which the decision has been rendered. (PARA-15)

42.  In the light of the discussion above, I 

am of the view that there should not be any deduction from the claim amount 

of the claimant under the M.V. Act. The O.P. No.3 (Insurance Company) who 

has to compensate the dependents of the deceased for the wrong done cannot 

gain any benefit out of the benevolent act of the employer of the deceased.

43.  As per the decisions of Sarla Verma 

(SMT) and others -Vs- Delhi Transport Corporation reported in (2009) 6 SCC 

121, the multiplier for the age group 31-35 is 16. In view of the above, age of 

the  deceased,  multiplier  16  has  to  be  taken  for  ascertaining  the  loss  of 

dependency  in  this  instant  case. Coming  to  the  second  component,  the 

claimant has already proved through documentary and official witness that her 

deceased  husband  was  working  as  an  Executive  Engineer  with  M/s  N.F. 

Railway  and  he  had  a  permanent  job.  As  per  Form-16  submitted  by  the 

employer, the Last Gross Total Income of the deceased  was Rs. 4,97,029/-. 

There was deduction of Rs.66,661/- as Income Tax, Rs.2,000/- as Educational 

Cess  and Rs.2,427/-  as  Professional  Tax.  Total  deductions  was Rs.71,008/- 

(Rs.  66,661/-  +  Rs.  2,000/-  +  Rs.2,247/-).  Since  the  deceased  was  aged 

between 31-40, there should be an addition of 50% towards future prospects. 

So far as the third component is  concerned, the deceased left  behind three 

dependents-viz, his wife and two minor daughters. Father of the deceased is 

not considered as a dependent. As decided in the above case, actual income of 

the deceased at the time of death should be considered. Therefore the Total 

compensation works out as follows: 

Gross Total Income : Rs.4,97,029/-
Statutory Deductions : Rs.71,008/-
Net Total Income : Rs.4,26,021.00
Add 50% to the Income : Rs.4,26,021.00 + 50%

: Rs.6,39,032/-
Less 1/3rd : Rs.6,39,032÷3 x 2

: Rs.4,26,021/-
Multiplier : 16
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Total Compensation : Rs.4,26,021 x 16
: Rs.68,16,336/-

44.  Besides  this,  the  claimants  are  also 

entitled to funeral expenses as well as some amount of general damages. Thus, 

the just and reasonable compensation to which the claimants are entitled to is 

assessed as under:

Total Compensation Rs.68,16,366/-

Funeral expenses Rs.       5,000/-

Loss of Consortium Rs.       5,000/-

Loss of estate   Rs.       2,000/-

Transportation of Body Rs.       2,000/-

of the deceased                                                        
Total                                  Rs.68,30,366/-

Rs.68,30,366/- is round figured as Rs.68,30,000/-

45.  The  offending  vehicle  was  insured 

with the O/P No.3 and was under valid policy coverage at the time of accident 

is not in dispute. Hence O/P No. 3 is to satisfy the award to the claimants. This 

issue is decided accordingly.

ORDER

46.  In  the  result,  the  claim  petition  is 

partly allowed. Claimants are awarded a total compensation of Rs.68,30,000/- 

(Rupees  sixty  eight  lacs  and  thirty  thousand  only) for  the  death  of 

Lienkhothang Tonsing in a motor vehicle accident. O/P No. 3, ICICI Lombard 

G.I.C. Ltd. is directed to pay the awarded amount to the claimants within a 

period of 90 days from today i.e. 29-06-2013. The amount of compensation 

shall carry an interest of @ 6% per annum from the date of filing the claim 

petition i.e. 10-11-2008 till its realization. Out of the amount awarded, a sum 

of Rs. 10,00,000/- will be fixed deposit in the name of Claimant No.1 for a 

period of 3 years and further a sum of Rs. 10,00,000/- each shall be kept in 

fixed deposit in the name of minors i.e. Claimant No.2 & 3 till they attain their 

majority in any nationalised bank of their  home district.  The O/P No.3 i.e. 

Insurance company shall be entitled to deduct the interim compensation paid 

to the claimant, if any.
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47. Send a copy of the judgement to the 

O/P No.  3  i.e.  ICICI  Lombard  G.I.C.  Ltd.  For  information  and  necessary 

payment.

48. Given under my hand and seal of this 

court on this 29th day of June, 2013 at Guwahati.

Member
MACT No.2, Kamrup, Guwahati


