
Assam Schedule VII, Form No.133.Form No.(J) 3HEADING OF JUDGMENT IN APPEAL
District: KAMRUP (M).

IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO. 2, KAMRUP, GUWAHATI.
Present: Sri S. K. Poddar, A.J.S.

Addl. District Judge No. 2
Kamrup, Guwahati

Thursday, 10  th   day of October 2013  .

Title Appeal No. 85 of 2006

Gopal Chandra Karmakar                            .. ................................... Appellant(s)VersusSri Panchananda Talukdar & others.                ........................ Respondent(s)
This appeal coming on for final hearing on 26.09.2013 in the presence of-Mr. N J Dutta &Mr. K D Sarma………           Advocates/pleaders for Appellant(s)None ............ Advocates/pleaders for respondent(s)And having stood for consideration to this day,  the Court delivered the following judgment:

                J U D G M E N T  1. This appeal u/o 41 R 1 CPC has been preferred by the Plaintiff against the judgment and decree dated 03.02.2003 passed in Title Suit No. 3/1994, by learned Civil Judge (Senor Judge) No. 2, Kamrup, Guwahati. 2. It may be noted here that initially the appeal was presented before Hon'ble Gauhati High Court and upon enhancement of pecuniary 
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jurisdiction,  the  appeal  was  transferred  to  District  Judge  Kamrup  for Disposal.  Initially  the  case was transferred  of  Additional  District  Judge (FTC) No. 1 and vide order dated 20.11.2012, the appeal was made to this Court for disposal. 3. On receipt  of  the appeal  memo,  notices  were issued to the respondent/defendants  and  case  record  of  T.S.  3/1994  was  called  for. Respondent  did  not  appear  in  spite  of  due service of  notice  from this court and as such appeal was heard ex-parte. 4. The facts leading to filling of title suit in brief is that his father (since deceased) Shri Shib Das Karmakar Talukdar (proforma defendant No. 5 in the title suit), was the absolute owner of 8 lechas of land covered by K.P. Patta No. 31[Old] 790 [new] and Dag No. 140[old] 1377[new] of village New Town Ulubari, under Ulubari Mouza of Kamrup district. In the year 1986 the proforma defendant No. 5 out of natural love and affection gifted the aforesaid 8 lechas of land together with an old house standing thereon  by executing  a  registered  gift  deed bearing  No.  901/86 dated 27.05.1986  and  delivered  possession  of  the  said  land  to  the  plaintiff. Accordingly,  by  virtue  of  the  said  gift  deed,  the  plaintiff  became  the absolute  owner  of  the  said  plot  of  land  together  with  the  old  house standing thereon. In exercising the power of ownership, the plaintiff has all along been paying the land revenue obtained a housing loan from his employer UCO bank and constructed a building thereon. The RCC building together with the aforesaid 8 lechas of land are described in Schedule “A” of  the  plaint.  The  plaintiff  allowed  the  defendants  and  the  proforma defendants to stay in the ground floor of the said building consisting of 4 rooms, one kitchen, one bath room and one latrine. The plaintiff himself lived in the first floor of the said building. The front room of the ground floor  of  the  building  is  also  under  the  occupation  of  the  plaintiff.  The aforesaid 4 rooms, the kitchen, the bath room and the latrine which are under  the  permissive  possession  of  the  defendants  are  described  in Schedule  –  “B”  of  the  plaint.  In  the  year  1989,  at  the  request  of  the defendant No. 1, the plaintiff being the elder brother allowed him and also 
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provided him with the necessary furniture etc. by spending a considerable amount.  But  instead of  running  the  shop,  the  defendant  No.  1  started selling the furniture’s etc. without the knowledge of the plaintiff and also started creating nuisance in the said room causing mental disturbance to the plaintiff. Then the plaintiff discussed the matter with his parents and re-occupied  the  room.  One  day  in  the  month  of  August,  1993,  the defendant  No.  4  asked  the  plaintiff  to  transfer  the  ownership  of  the ground floor of the building to her and defendant No. 1 and 2 to which the plaintiff refused. Then the defendant No. 4 threatened the plaintiff that she  and  defendant  Nos.  1,  2  and  3  would  dispossess  him  from  the properties. Since then the defendant No. 1, 2, 3 and 4 started misbehaving with the plaintiff and his wife in various ways. Thereafter, the defendant No. 3 at the instance of defendant Nos. 1, 2 and 4 lodged an ejahar making false  statement  at  Paltanbazar  Police  Station  for  the  purpose  of harassment.  The plaintiff  came to  know about  the  matter  on 12.10.93 when police visited the house and offence of the plaintiff in search of him. Thereafter,  the plaintiff asked the defendants No. 1, 2 and 3 on several occasions to vacate that portion of the ground floor which is under their occupation as permissive occupier, but the defendants did not pay heed to it.  Therefore, the plaintiff  has filed this suit for declaration of his right, title and interest and for permanent injunction over “A” Schedule property and recovery of possession over “B” Schedule property. 5. The  defendants  have  contested  the  suit  by  filing  written statement.  Apart  from  the  usual  legal  pleas  that  the  suit  is  not maintainable,  there is  no cause of  action,  the suit  is  barred by waiver, estoppel and acquiescence,  the suit is bad for non-joinder of necessary party, the suit is barred by Article 64 and 65 of the Limitation Act, etc; the defendants have denied the statement made by the plaintiff in his plaint. It  is further pleaded that the plaintiff  being an employee of the United Commercial  Bank had approached all  the defendants who are his near relatives  with  a  plan  to  make  a  provision  for  the  residential accommodation  of  all  the  brother  and  sisters  of  the  plaintiff  by 
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constructing an RCC building over the suit land by procuring loan from his bank in his name and financial assistance from other defendants and for the implementation  of the said project, he could arrange money from his employer bank by obtaining loan, had the suit land been shown as his own and accordingly on plaintiff ’s assurance and undertaking between the parties to the effect that the newly constructed RCC building on the suit land though for the purpose of obtaining loan would be in the name of the plaintiff  but actually all  the brother and sisters would enjoy the benefit  as  owner  and accordingly  proforma defendant  No.  5  had been pursued with the consent of other defendants to execute the aforesaid gift deed in favour of the plaintiff though in reality it is a benami transaction and the plaintiff is not the sole owner of the suit land and he cannot under law claim title of the suit land and premises and to bring out ejectment suit against the defendants. The suit premise is constructed not only with the money of  the plaintiff,  but  with the help of  other  defendants  also. Therefore, the plaintiff is not the sole owner of the suit land and premises. The defendant Nos. 1, 2 and 3 are residing in the suit premises by their own right, possession and title along with proforma defendant Nos. 5, 6 and 7. The defendants never possess the suit premises as licensee of the plaintiff nor have they harassed the plaintiff in order to acquire the entire ground floor of the building. It is also denied that the defendants had ever created any interference of the possession of the plaintiff by taking off the electricity and water pump set. They are not the permissive occupier of the suit premises under the plaintiff as claimed. Before institution of the suit they have never been asked either verbally or in writing to vacate the suit premises. Therefore, the plaintiff is not entitled for recovery of khas possession of the “B” Schedule property by evicting the defendants No.1, 2 and 3. Therefore, the defendants have prayed to dismiss the suit of the plaintiff.6. Upon the above pleadings, both the sides went on trial with the following issues:-
1) Is the suit maintainable?
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2) Whether there is any cause of action for the suit?

3) Whether the suit is bad for non-joinder of parties?

4) Whether the suit is barred by limitation?

5) Whether the plaintiff is absolute owner and in possession of the  
suit property specifically described in Schedule-“A” to the plaint?

6) Whether the plaintiff has constructed two stories RCC building  
over his own plot of land by taking loan from the bank?

7) Whether the defendants have any sort of legal right, title and  
interest  in respect of  the suit  properties described in Schedule “A”  
and “B”?

8) Whether  the possession/occupation of  the suit  properties de-
scribed in Schedule-“B” by the defendants is permissive?

9) To what relief or relief(s) the parties are entitled thereof?7. In the course of trial, in support of their respective pleadings, both the sides adduced oral and documentary evidence. On conclusion of evidence, learned trial court has heard arguments and vide the impugned judgment, dismissed the suit of the plaintiff  mainly on the ground that plaintiff  has  failed  to  prove  the  gift  deed  by  adducing  evidence  of  its execution through attesting witnesses.8.          Against the above judgment and decree,  the Plaintiff  has preferred the instant appeal on the following amongst other grounds:-
1. For that the learned Trial Court failed to appreciate the fact  
that the gift dead (Exbt. 1) was executed by the father of the appel-
lant/plaintiff who was impleaded as proforma defendant in the Title  
Suit and who has not denied the fact that the same was not executed  
by him.

2. For that the learned Trial Court failed to appreciate the fact  
that the defendant No. 1 and 2 in their written statement has not  
denied the execution of the gift deed by their father in favour of the  
appellant/plaintiff.

3. For that the learned Trial Court erred in law by holding that to  
prove a gift deed the party must examine the attesting witnesses of  
the  gift  deed;  but  failed  to  appreciate  that  if  the  donor  has  not  
denied its execution,  attesters are not required to be examined as  
witnesses.

4. For that the learned Trial Court erred in law as well as in facts  
that for the purpose of making a gift  of  immovable property,  the  
transfer must be affected by a registered instrument signed by or on  
behalf of the donor, and attesting by at least two witnesses. But in  
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the instant case, there exists a registered deed of gift signed by the  
donor and attested by two witnesses. Therefore, the requirement of  
the law (Section 123 of the Transfer of Property Act, 1882) is satis-
fied.

5. For that the learned Trial Court failed to appreciate that a re-
gistered deed of gift can be received in evidence without examining  
any attestors if the person who has executed the deed of gift has not  
specifically denied its execution.

6. For that the learned Trial Court has come to a definite finding  
that the appellant/plaintiff cannot be said to be absolute owner of  
the suit property on the basis of the gift deed inspite of the fact that  
the defendant have not led any evidence denying the execution of the  
gift deed.

7. For that the learned Trial  Court has failed to appreciate the  
evidence of PW 1 that one Barin Dutta and one Kanhialal Dey were  
present at the time of execution of the gift deed [Exbt.1]; But PW-1  
never deposed that above two persons were the witnesses of the gift  
deed.

8. For that in any view of the matter the judgment and decree are  
bed in law and liable to be set aside and the plaintiff is entitled to a  
decree.

POINT FOR DETERMINATION :-9.        (i) Whether the judgment and decree passed by Ld. Trial Court is  

just and proper or needs any interference ?10. On the above appeal and grounds, I have the learned advocate of the appellant and gone through the trial court record and impugned judgment.  Let  me re-appreciate  the  evidence on  record  issue wise  for arriving at just and proper decision.11. Issue No. 1 to Issue No. 4:-  In this appeal the plaintiff/appellant has  not  challenged  finding  to  issue  No.  1  to  issue  No.  4  as  they  have decided in favour of the plaintiff. On perusal of the judgment, it appears that learned trial court had rightly held that the suit was maintainable and plaintiff has cause of action for the suit.  On the other hand, it was also rightly held that all the necessary parties were impleaded in the suit and suit was filed within the period of limitation. I concur with the finding of learned trial court on these four issues.
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12. Issue No. 5 and 6 :- Issue  No.  5  relates  to  the  plaintiffs ownership over the suit land whereas issue No. 6 relates to construction building  over  the  schedule  “A”  land  by  the  plaintiff.  As  they  are interrelated they are taken up together for discussion. The plaintiff in his pleadings as well as in his evidence stated that on 27.5.86 his father has gifted the Schedule –“A” measuring 8 lechas by executing a Registered Gift Deed bearing No.  901/86 and he got  the mutation of  his  name in the revenue records. In the W.S. the defendants has not specifically denied the fact  of  the  execution  of  the  gift  deed  by  their  father,  the  proforma defendant No. 5. Rather,  the defendant at paragraph number 7 of their written statement has admitted the fact of the execution of the gift deed in favour of the plaintiff. However they have termed the execution of gift as a benami  transaction.  Defendant  also  pleaded  that  plaintiff  is  not  sole owner of the suit land and hence cannot claimed title over the suit land and  to  bring  the  suit  for  ejectment  of  the  defendant.  During  evidence plaintiff has proved the gift deed as Exbt. 1 and same was admitted into evidence without any objection.  Learned trial  court  while  deciding the issue  No.  5  however  refused  to  accept  the  Exbt.  1,  gift  deed  as  valid document of transfer of title in favour of the plaintiff only on the ground that  the  plaintiff  has  failed  to  prove  the  execution  of  gift  deed  by examining any of the attesting witnesses of the gift deed and as such came to the conclusion that plaintiff cannot claim his right title and interest on the basis of said gift deed. 13. In the course of argument learned advocate for the appellant/ plaintiff has submitted that the above finding is neither based on fact nor based on law. By referring the provision of Section 123 of the T.P. Act and placing reliance on the reported case of Surendra Kumar- Vs- Nathulal & Anr.  (2001)  5  SCC  46,  learned  advocate  for  plaintiff/appellant  has forcefully argued that as there was no denial on execution of  gift deed either  by  the  executor  (proforma  defendant  No.  5)  or  the  contesting defendants, there was no necessity of calling attesting witnesses of the gift  deed.  I  found  forced  on  submission  of  learned  counsel  for  the 
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appellant. 14. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of 
Surendra Kumar vs. Nathulal & Anr. (2001) 5 SCC 46 held as follows:-

13. On a perusal of the written statement filed by defendant no.3,  
who is respondent no.1 herein, it appears that the assertion in the  
plaint that Chand Bai has executed a deed of gift in favour of the  
plaintiff  and,  therefore,  he  is  entitled  to  redeem  the  mortgage  
property  and recover  possession  of  the  same was  not  specifically  
denied. In paras 5 and 6 of the written statement, there was merely a  
general denial of the averments in the plaint. Regarding the deed of  
gift  the  plea  taken  in  the  written  statement  was  that  it  was  a  
collusive transaction. The further case pleaded by the defendant no.3  
was that he has no privity of contract with the plaintiff as he got the  
property  by  mortgage  from  Smt.  Parsadi  and  Hanumandas  and,  
therefore, the plaintiff is not entitled to redeem the mortgage and  
recover possession of the property.

14. In the absence of any specific denial of execution of the deed of  
gift by Chand Bai, the trial Court did not and, in our view, rightly  
frame any issue regarding the execution and validity of the deed of  
gift. On the plea that the gift was a collusive transaction, the trial  
Court observed that no evidence was led on behalf of the defendant  
no.3 in support of his case.

15. Section 123 of the Transfer of Property Act, 1882 provides :"123. Transfer how effected.- For the purpose of making a gift of  immovable  property,  the  transfer  must  be  effected  by  a registered instrument signed by or on behalf of the donor, and attested by at least two witnesses."
16. In the present case there exists a registered deed of gift signed by  
the donor and attested by two witnesses. Therefore, the requirement  
of the law as incorporated in the Section is satisfied. Section 68 of  
the Indian Evidence Act, 1872 makes a provision regarding proof of  
execution of a document required by law to be attested. Therein it is  
laid down that :"If a document is required by law to be attested, it shall not be used as evidence until one attesting witness at least has been called for the purpose of proving its execution, if there be an attesting witness alive, and subject to the process of the Court and capable of giving evidence."
17.  The  proviso  to  the  section,  which  is  relevant  for  the  present  
purpose, reads:"Provided that it  shall  not be necessary to call  an attesting witness in proof of the execution of any document, not being a will,  which  has  been  registered  in  accordance  with  the 

Page 8 of 12

javascript:fnOpenGlobalPopUp('/ba/disp.asp','15656','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','21632','1');


Title Appeal No. 85/2006

provisions of the Indian Registration Act, 1908 (16 of 1908), unless  its  execution by the person by whom it  purports  to have been executed is specifically denied.”
(Emphasis supplied)

18. On a plain reading of the proviso, it is manifest that a registered  
deed of gift can be received in evidence without examining one of the  
attestors  if  the  person who has executed the deed of  gift  has not  
specifically denied its execution. In the present case, the donor Chand  
Bai has specifically admitted execution of the deed of gift in favour of  
the appellant. Therefore, the lower appellate Court was in error in  
holding that the deed of gift has not been duly proved since one of  
the attestors has not been examined as witness. Indeed the certified  
copy of the registered deed of gift was produced in the trial Court  
along with an application filed by the plaintiff in the previous suit,  
suit No.69/70(4/76) that the same may be called for. The trial Court,  
being satisfied about the reason for non-production of the original  
document, marked the certified copy of the deed of gift as Exhibit-3.”15. The fact of the above referred case is similar to the case in hand and the ratio of this case is fully applicable in the present case in hand. Proviso to Section 68 of Evidence Act is clear on this point. In the present  case  the  plea  of  denial  was  not  specific  rather  as  mentioned earlier the defence plea is that the transaction was benami transaction. In view of the provision of Benami Transaction Prohibition Act,  1988, the defendants are debarred from taking the plea that gift deed is a Benami Transaction.  Plaintiff  in  his  evidence  has  duly  proved  the  Gift  deed without any objection from defendant. The gift deed discloses that it was duly attested by two witnesses.  Hence, section 123 of T P Act has been complied with. 16. The other ground of disbelieving the gift deed that name of witness  in  affidavit  of  evidence  has  been  wrongly  mentioned  is  also erroneous.  Merely  wrong  mentioning  of  the  name  of  the  attesting witnesses will not made the document inadmissible in view of provision of Section 91 and 92 of the Evidence Act. In view of above law, I am of the considered opinion that the finding of the learned trial court so far proof of gift deed is concerned is erroneous and not tenable in law.17. Apart from above aspect, there is also no dispute to the fact 
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that  plaintiff  has  taken loan from his  employer bank to construct  RCC building  over  the  suit  land  and  this  part  has  been  admitted  by  the defendant in their written statement. As such proving of any document from the bank for taking loan is not at all necessary. The defendants have claimed that they have also invested in the construction of the building is a  fact  within the special  knowledge of  the defendants and as such the burden  of  proof  of  such  investment  is  upon  them.  In  this  case,  the defendant  has  not  adduced  any  evidence  and  also  failed  to  bring  any material  during cross-examination of  P.W. 1.  Hence,  there is nothing to hold that the defendants have any way helped to the plaintiff.  Learned trial court while deciding the issue No. 6 has also committed error of law by shifting the burden of proof upon the plaintiff for an admitted fact of taking loan from bank. 18. Considering  all  above,  I  have  no  hesitation  to  hold  that plaintiff has been able to prove the gift deed in accordance with law and thus acquired lawful title over the schedule A property and constructed the same from his own source. The finding of learned trial court on issue No. 5 and 6 are perverse and need interference, which I do hereby by way of reversing the findings on these two issues and by answering them in affirmative and in favour of the plaintiff.19. Issue No. 7:- This issue relates to right of the defendants on the suit property. From the discussion and decision of Issue No. 5, it is clear that  upon execution of  the gift  deed vide Exbt.  1,  plaintiff  become the absolute owner of the Schedule “A” a property and defendants have no right  title  and  interest  over  the  said  Schedule  “A”  land.   There  is  no evidence  at  all  to  show  that  evidence  have  spent  any  money  in constructing the RCC building over Schedule “A” land of which “B” is a part and admittedly under occupation of  the defendants.  The finding of  the learned  trial  court  on  this  issue  is  erroneous.  Once  the  proforma defendant  has  executed  the  gift  deed  there  was  nothing  remained  to inherit  by  the  other  defendants  on  the  Schedule  “A”  land.  Considering above discussion the finding of learned trial court on issue No. 7 is hereby 
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reversed. This issue is answered negative and against the defendants.20. Issue No. 8:- This issue relates to status of the possession of the defendant.  Plaintiff  in  his  plaint  and  evidence  has  claimed  that  the defendants are permissive occupier over the “B” Schedule property. The above pleading got support from the decision of the Issue No. 5 to 7. As the  defendants  have  failed  to  prove  their  legal  right  to  possess  the property,  they  are  simply  permissive  occupier  of  the  said  property. Findings of the Learned trial which is based on finding of issue no 5 to 7 of the impugned judgment need to be reversed. In view of my findings that the plaintiff is absolute owner of the suit premises and the defendant no right,  title and interest on the same,  the findings of issue No. 8 is  also reversed.  This  issue  is  answered  in  affirmative  and  in  favour  of  the plaintiff by holding that the defendants are permissive occupiers of the schedule B property.21. Issue No. 9:- In view of the finding of Issue No. 1 to Issue No. 8, plaintiff is entitled for the relief(s) as claimed in the plaint and granted herein after. The finding of learned trial court in refusing to grant relief is hereby set aside.22. In  the  result,  I  hold  that  the appeal  has  merit  and as  such same  is  allowed  exparte.  Considering  the  fact  of  the  case,  parties  are directed bear their own cost.
ORDER23. Appeal  is  allowed  exparte  without  costs.  The  impugned judgment  and decree  dated  03.02.2003 as  passed by  the  then learned Civil Judge (Sr. Divn) No. 2, Kamrup, Guwahati (presently Civil Judge No. 2, Kamrup,  Guwahati)  is  set  aside.  Plaintiff ’s  suit  is  decreed  on  contest without cost with the following relief(s) :(a) Plaintiff has right title an interest over the Schedule “A” property.(b)  Plaintiff  has  entitled to recovery of  khas possession over the Schedule “B” property by evicting the defendant No. 1 to 3 or any 
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other person claiming through them.(c ) Plaintiff is entitled for a permanent injunction restraining the defendant No. 1 to 4 or any other person claiming through them from  interfering  his  peaceful  possession  over  the  Schedule  “A” property after evicting the defendants from Schedule “B” property.(d) Parties shall bear their own costs of the suit.24. Prepare the decree within 15 days from today accordingly.25. Send down the case record of T.S. No. 3/1994 to learned Civil Judge No. 2, Kamrup, Guwahati with a copy of this judgment.Given  under  my hand and seal  of  this  court  on  this  10th day of 

October, 2013.
Additional District Judge No. 2                                                                                    Kamrup, Guwahati. 
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