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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).

     

                                  

             Present: ARPITA KAR, A.J.S.

                    

    C.R. CASE NO: 2332/14

                                      U/S 138 N.I.Act

         Sri Kandarpa Das

       ............ Complainant

         -Vs-

          1. Sri Nabajit Bezbaruah

                                                  ............... Accused.

          

      Advocate Appeared:-

                 For The Complainant: - Mr. P.K.Kalita, Sri T. Baishya, Sri M.K.Das.

                  For The Accused     :-Mr. P.Deka, Mr. D.Sarma, Mr. K. Sarma

         

         OFFENCE EXPLAINED ON :06.01.2016

         EVIDENCE FILED AND RECORDED ON: 19.04.2016, 24.05.2016

         ARGUMENT HEARD ON: 18.04.2017

         JUDGMENT DELIVERED ON: 02.05.2017

                    JUDGMENT.

1. This is a case instituted under section 138 of the Negotiable 

Instrument Act, 1881 alleging therein that the accused Sri Nabajit 

Bezbaruah  had  issued  a  cheque  in  favour  of  the  complainant, 

which was dishonoured by the drawee bank.

2.  The brief facts giving rise to the institution of this complaint 

case by the complainant, Sri Kandarpa Das (hereinafter referred to 
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as  the  complainant)  is  that  Sri  Nabajit  Bezbaruah  (hereinafter 

referred as the accused),  is known to the complainant and had 

friendly  relation  between them. The accused was conducting  a 

work  of  white  washing  and  painting  in  the  Bijuli  Bhawan, 

Paltanbazar, Guwahati. To continue and conduct the said work as 

well as to purchase the work materials the accused was in acute 

need of money and accordingly he approached the complainant 

for  financial  assistance  in  the  month  of  October,2013  with  a 

request to provide him with a sum of Rs.70,000/- and promise to 

return  the  same within  a  period  of  one year.  The complainant 

accordingly  gave him the said  amount  of  Rs.70,000/-  on  good 

faith. As per the assurance and commitment, the accused for the 

liquidation of the said borrowed amount, issued a cheque bearing 

no.  053424 dated 12.04.2014 for  an amount  of  Rs.70,000/-  in 

favour  of  the complainant.  The complainant  deposited the said 

cheque for encashment to his bank, but the same was returned 

unpaid by cheque return memo with reason “Funds insufficient”.

3. The  complainant  thereafter  issued  legal  notice  to  the 

accused demanding the amount of cheque within 15 days, but the 

accused failed and neglected to pay the same even after receipt of 

the notice; as such the complainant lodged this complaint under 

section 138 of the Negotiable Instruments Act,1881.

4. The accused was  called  upon to  enter  trial  and upon his 

appearance on receiving the summon, the particulars of offence 

under  section 138 of the Negotiable  Instruments  Act,1881 was 

explained to him to which he pleaded not guilty and claimed to be 

tried.
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5. Complainant  side  examined  witness  and  exhibited 

documents. Then examination of accused was recorded u/s 313 

Cr.P.C. Defence side adduced no witness. 

6. The  defence  case  is  of  denial  as  is  revealed  from  the 

statement of the accused recorded under section 313 Cr.P.C. The 

accused contended that he do not have any legitimate dues to be 

paid to the complainant. The cheque was issued as security to the 

complainant, as the accused gave him a sub-contract for the work 

of Painting and white-washing. But later the complainant did not 

complete the work and misuse his cheque. 

7. I  heard  arguments  for  complainant  side.  Accused  did  not 

advance any argument inspite of getting several chances.

 

8. Upon hearing and on perusal of the record I have framed the 

following  points  for  determination in  order  to  arrive  at  a 

definite finding as regards the dispute in this case :-

i)  Whether the accused issued the cheque no. 053424 dated 

12.04.2014 in favour of the complainant for the discharge of 

any legally enforceable debt or liability?

ii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?
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DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point For Determination No.1: Whether the accused issued the 

cheque  no.  053424  dated  12.04.2014  in  favour  of  the 

complainant for the discharge of any legally enforceable debt 

or liability?

9. The complainant has alleged that the accused had issued the cheque-

in-question for the discharge of legally enforceable debt; whereas the 

accused has contended that the cheque was issued as security.

10. The  complainant,  Shri  Kandarpa  Das  has  deposed  as  P.W.1.  He 

deposed that the accused is well  known to him since long and the 

accused used to visit his house on account of friendly relations. The 

accused was conducting a work of white washing and painting in the 

Bijuli Bhawan, Paltanbazar, Guwahati. To continue and conduct the said 

work as well as to purchase the work materials the accused was in 

acute need of money and accordingly he approached the complainant 

for financial assistance in the month of October,2013 with a request to 

provide him with a sum of Rs.70,000/- and promise to return the same 

within a period of one year. The complainant accordingly gave him the 

said amount of Rs.70,000/- on good faith. As per the assurance and 

commitment,  the  accused  for  the  liquidation  of  the  said  borrowed 

amount, issued a cheque bearing no. 053424 dated 12.04.2014 for an 

amount of Rs.70,000/- in favour of the complainant. The said cheque is 

produced and marked as exhibit-2. 

11. The  accused  in  his  examination  U/S  313  Cr.P.C.  has  admitted  his 

cheque.  He has  also  admitted  that  he  conducting  a  work  of  white 

washing  and  painting  in  the  Bijulee  Bhawan.  The  only  contention 

raised by the accused is that the cheque was given as security to the 

complainant for the sub-contractual works that he was supposed to do 
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but the complainant has never completed the works and has misused 

his security cheque.

12. Thus, from the discussions made so far, it is evident that the accused 

has admitted his cheque but has denied the existence of any liability in 

favour of the complainant. He has contended that he gave the cheque-

in-question to the complainant  as  security  but  the complainant  has 

never  completed his  works,  for which the complainant  was given a 

sub-contract by him and as such he is not liable to pay anything to 

him. Now, although the accused has contended that the complainant 

has not completed his works in time for which he was given a sub-

contract but  the accused could not produce any document/agreement 

showing that the complainant was working as a sub-contractor under 

him or that the accused has given a sub-contract to the complainant 

for which he himself has obtained the contract from Bijulee Bhawan. 

The accused  also failed to produce any documents to show that he 

has sent any notice to the complainant for completing his works on 

time or that he has filed any suit against the accused for compensation 

of the damages caused to him for non-completion of the works on time 

by him. Also the accused could not  produce anything on record to 

show that he has stop payment his cheque or has taken any action 

against the complainant when he came to know that the complainant 

has misused his  cheque. Thus, from the conjoint  reading of all  the 

aspects that has been discussed till now, it is implied that the accused 

was fully aware about the presentation of his cheque for encashment.

13. In  M.S. Narayana Menon Vs. State of Kerala; (2006)6 SCC39, 

the Hon’ble Apex Court has held that it has to be presumed that the 

cheque was issued for some consideration unless the existence of such 

consideration is disproved and that the initial burden of proof is on the 

accused to rebut the said presumptions by raising a probable defence.
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14.  Though the accused contended that the cheque was given as security 

to  the  complainant  but  in  I.C.D.S.  Vs.  Beena Shabeer  &Anthr; 

AIR2002SC3014 the Hon’ble Apex Court has held that:

     10. “The commencement of the Section stands with the words  

"Where any cheque" The above noted three words are of excrement  

significance, in particular, by reason of the user of the word "any"--the  

first three words suggest that in fact for whatever reason if a cheque is  

drawn on an account maintained by him with a banker in favour of  

another  person  for  the  discharge  of any  debt  or  other  liability, the 

highlighted  words  if  read  with  the  first  three  words  at  the  

commencement  of  Section 138,  leave  no manner  of  doubt  that  for  

whatever reason it may be, the liability under this provision cannot be  

avoided in the event the same stands returned by the banker unpaid.  

The legislature has been careful enough to record not only discharge  

in whole or in part of any debt but the same includes other liability as  

well.”

15.  Thus  even  if  the  contention  of  the  accused  that  the  cheque-in-

question was issued as security is believed, then also as per the ratio 

as  laid  down  in  I.C.D.S.  Vs.  Beena  Shabeer  &Anthr;(supra), 

security cheque will also come under the purview of section 138 of the 

negotiable instruments act if the complainant succeeds to prove that 

as on the date as mentioned in the cheque the accused was liable to 

pay the cheque amount to him. In the instant case as the accused has 

failed  to  show that  on  the  date  as  mentioned on  the  cheque,  the 

accused was not legally indebted to the complainant , hence the said 

cheque will also come under the purview of the N.I.Act.

16. Also In Hiten P. Dalal Vs. Bratindranath Banerjee; (2001)6  SCC  

16; Hon’ble Apex Court has held that mere explanation given by the 

drawer,  although  plausible  would  not  suffice.  Hence,  as  already 

mentioned earlier, in the instant case the accused, apart from mere 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','25842','1');
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statement has not adduced any cogent prove to believe his plea and as 

such mere explanation by him will not suffice. 

17. In addition to the above there is a statutory presumption under section 

118 and 139 of the Negotiable Instruments Act, 1881 in favour of the 

holder of the cheque, that the cheque was issued for the discharge of 

debt. In the instant case at hand the complainant   Exbt-1 has already 

proved the liability of the accused and accused could not adduce any 

evidence to rebut the same; as such the only presumption that can be 

drawn in the absence of any evidence to the contrary, is that the said 

cheque was issued for the discharge of legally enforceable debt.  

18.  DECISION: The cheque was issued by the accused for the  discharge 

of a legally enforceable debt.

Point  For  Determination  No.2:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?

19. P.W.1,  has  deposed  that  the  said  cheque  was  presented  to  the 

complainant’s  bank for encashment,  but  the same was dishonoured 

because of “Funds Insufficient”. P.W.1 has produced the cheque return 

memo and the same is marked as exhibit-II which shows that the said 

cheque was dishonoured for “Funds Insufficient” on 23.06.2014. The 

accused has not disputed the factum of dishonour of the cheque. In 

addition to the above, the section 146 of the Negotiable Instruments 

Act,1881  provides  for  a  statutory  presumption  as  regards  the 

genuineness of the cheque return memo issued by the bank.

20.  Hence, in view of the ratio of the aforesaid decision it is held that the 

cheque was dishonoured due to funds insufficient in the account of the 

accused.
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21.       Decision: The  cheque  issued  was  dishonoured  for 

insufficient funds in the account of the accused.

 Point For Determination No.3:-  Whether the accused received 

the  demand  notice  issued  by  the  complainant  regarding  the 

dishonour of the cheque?

22.          P.W.1, has deposed that after the dishonour of Exbt-1, demand 

notice was issued in respect of the dishonour of the said cheque after 

the receipt of the cheque return memo (exhibit -II). The complainant 

issued a demand notice to the accused by registered post in his correct 

address.  The  copy  of  the  said  notice  is  produced  and  marked  as 

exhibit-III. The complainant has also produced the postal receipt by 

which the said notice was issued to the accused and the same are 

marked as exhibit –IV.

23.    I have perused the above exhibits and there is nothing on record to 

doubt or disbelieve the genuineness of the above exhibits. The postal 

receipt [exhibit -IV] shows that the notice was sent by registered post 

duly  prepaid  and  addressed  to  the  accused  and  it  was  sent  on 

07.07.2014.

24. The accused contended that he has not received any notice. In  C.C. 

Alavi Haji (2007 Crl. L.J. 3214); Hon’ble Apex Court has laid down 

that if a notice is sent in the proper address of the accused, a person 

who does not pay within 15 days of receipt of the summons from the 

court along with the copy of the complaint U/S 138 of the Act, cannot 

obviously  contend  that  there  was  no  proper  service  of  notice  as 

required  u/s  138 by ignoring statutory  presumption to the  contrary 

under section 27 of the General Clauses Act and Section 114 of the 

Evidence Act, That any other interpretation of the proviso would defeat 

the very object of the legislation.
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25. In the instant case, the accused did not make any such payment within 

15 days from the date of receipt of the summons from the Court and 

as such, in view of the ratio as laid down in  C.C. Alavi Haji (2007 

Crl. L.J. 3214) (supra)  the accused cannot take any advantage of 

the plea that he has not receive the legal demand notice.

26.  Thus, in view of the aforesaid discussions and evidences and keeping 

the aforesaid proposition of Law in mind, it is held that the accused 

received the demand notice issued by the complainant regarding the 

dishonour of the cheque.

27. DECISION  : The demand notice was duly served upon the accused.

Point For Determination No 4:- Whether the accused has failed 

to  repay  the  cheque  amount  to  the  complainant  within 

stipulated  period  and  thereby     committed  the  offence  under   

section 138 of the Negotiable Instruments Act, 1881?

28.       The offence under section 138 of the Negotiable Instruments Act, 

1881 is complete on the satisfaction of certain conditions which are: 

that the cheque has to be issued on the account maintained by the 

accused and that the cheque has to be issued for the discharge of a 

debt or liability. It is further provided that the said cheque has to be 

deposited within three months of its issuance or within its validity and 

that the notice regarding the dishonour of the cheque for insufficient 

funds ought to be given within 30 days of the receipt of information 

regarding the dishonour.

29.        In the instant case in hand, it is already held that the cheque was 

issued by the accused in the account maintained by him and that the 

said cheque was issued for the discharge of a legally enforceable debt. 

It is also held that the said cheque was dishonoured due to insufficient 

fund. The cheque in the instant case was dated 12.04.2014 and it was 
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presented  within  its  validity  for  encashment.  The  cheque  was 

dishonoured  on  23.06.2014  as  is  revealed  from the  cheque  return 

memo;  and  the  demand notice  was  issued  by  the  complainant  on 

07.07.2014 which is within 30 days from the receipt of information of 

dishonour.  On  this  point,  defence  side  has  no  contrary  plea  that 

accused paid the cheque amount within 15 days from the receipt of 

demand  notice  and  evidences  given  by  complainant  remained 

unrebutted. The accused has could not show that the case is not filed 

within its limitation, as such it can be said that the case is filed within 

30 days after the lapse of 15 days from the date of receipt of demand 

notice; hence the complaint is lodged within the period of limitation.

30.         In view of the above discussion it is held that all the ingredients  

of the offence under section 138 of the Negotiable Instruments Act, 

1881 are satisfied in the instant case and further the complainant has 

satisfied all the requisites for the institution of the complaint; hence it 

is held that the accused has committed the offence under section 138 

of the Negotiable Instruments Act, 1881.

31.       DECISION:  The accused  has  committed  the  offence  under 

section138 of the Negotiable Instruments Act,1881.

32.       In view of the aforesaid discussions and the decisions reached in 

the foregoing points  for  determinations,  it  is  held that  the accused 

have  committed  offence  under  section  138  of  the  Negotiable 

Instruments Act,  1881 and as  such the accused is  convicted under 

section 138 of the Negotiable Instruments Act,1881.

33.      I have heard the parties. I am not inclined to extend the benefit of 

the provisions of the Probation of Offenders Act, 1958, because the 

offence committed is in the nature of an economic offence and the 

backbone of the nation depends on a healthy economy. Moreover the 
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real intention behind the enactment of the said offence is to provide 

quick remedy to the payee or the holder of the cheque, and also to 

install a sense of confidence and assurance to the business community. 

So if accused is given the benefit of probation it will go against the 

spirit of the legislation. 

34.    I have heard the parties on the point of compensation and sentence.

 

35.  Considering the nature of the offence and the other attending facts 

and circumstances of this case, the accused is convicted of the offence 

under section 138 of the Negotiable Instruments Act,1881 and he is 

sentenced to undergo imprisonment for Six(6) months and further to 

pay compensation of Rs.90,000/- (Rupees Ninety Thousand Only)U/S 

357 Cr.P.C. to the complainant as the cheque amount is Rs.70,000/- 

(Rupees Seventy Thousand only) and about three years have elapsed 

from the date of issuance of cheque. It is  further directed that the 

accused shall undergo simple imprisonment for another two months in 

default of the payment of compensation.

36.   Furnish a free copy of the judgment to the accused immediately.

37.   The case is disposed of on contest.

Given under my hand and the seal of this court on this the    02nd    day of 

May, 2017 at Kamrup(M).

                                          Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Sri Kandarpa Das.

2. PROSECUTION EXHIBITS:-  

EXHIBIT 1:Returned Cheque

EXHIBIT II :Returning memo. 

           EXHIBIT III: Copy of Advocate’s Notice.

         EXHIBIT IV: Postal Reciept.

            

3. DEFENCE WITNESSES:-  

None.

4. DEFENCE EXHIBITS :-  

      None.

                           `  Judicial Magistrate 1  st   class, Kamrup(M).  


