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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS

AT GUWAHATI

                  PRESENT:  Smt. Mridusmita Hazarika, AJS

                                                Judicial Magistrate First Class,

                                                Kamrup (M), Guwahati

G.R. Case No. 6837/2010

  (U/S 279/337 IPC)

 State of Assam

V/S

   Sri Diganta Baishya

               

                Offence explained on: 5.1.2016

                Evidence recorded on: 11.3.2016, 25.5.2016, 1.7.2016, 

                                                 6.2.2017 (PWs), 21.4.2017 (DWs). 

                          Statement recorded on: 24.3.2017. 

                Argument heard on: 4.5.2017.

                Judgment delivered on: 12.5.2017.

                         Advocate for the prosecution: Mr. Lakshmanjit Pathak,   

                                                                    Ld. Assistant Public Prosecutor.

              Advocate for the accused:  Mr. Ranjan Jyoti Baruah, Mr. Anup 

                                                     Kumar Das, Smt. Nilakshi Kakoti.

J U D G E M E N T

1. Prosecution case in  brief  as  depicted in  the  FIR is  that  on 

28.8.2010, at about 4:30 p.m. near Silpukhuri railway crossing, 

when the informant along with her mother were sitting in a 

rickshaw waiting for opening of the railway gate, the accused 

by driving one Bolero bearing registration no AS01-8622, in 

high speed had hit the said rickshaw. As a result the informant 

and  her  mother  fell  down  and  sustained  serious  injuries. 

Hence this case. 
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2. On receipt of the FIR, officer-in-charge of Chandmari police 

station registered a case vide Chandmari P.S. Case No. 348/10 

under sections 279/338 of the Indian Penal Code (IPC) and 

accordingly, the Investigating Officer (I/O) had launched the 

investigation of this case. On completion of investigation, I/O 

finally  submitted  charge-sheet  against  the  accused  under 

sections 279/337 of the IPC. 

3. Thereafter,  cognizance  was  taken  and  summon  was  issued 

against  the  accused.  On  appearance  of  accused,  relevant 

documents were furnished to him in compliance of Section 207 

of  the  Criminal  Procedure  Code.  Then,  on  perusal  of  the 

materials on record and upon hearing the learned counsels, 

particulars of sections 279/337 of the IPC were explained to 

the accused. On being asked accused pleaded not guilty and 

claimed to be tried.

4. Prosecution examined total 6 witnesses and exhibited several 

documents in order to prove its case.   The material witnesses 

were  cross-examined  by  the  defense  and  thereafter  the 

witnesses were discharged

5. On  closure  of  prosecution  evidence  accused  was  examined 

under section 313 of the Criminal Procedure Code. On being 

asked accused intended for defense evidence. Accordingly the 

accused examined himself as DW 1. DW 1 was cross-examined 

and thereafter discharged. 

6. I heard the argument advanced by the learned Assistant Public 

Prosecutor and learned counsel appearing for the accused and 

also  perused  the  materials  on  record.  Learned  counsel  for 

accused has submitted written argument supported by case 

laws. I have gone through the same.

7. Upon  hearing  the  learned  counsels  and  on  perusal  of  the 

record, following points are formulated in order to arrive at a 

just decision of this case.
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POINTS FOR DETERMINATION:

Point no 1: Whether the accused on 28.8.2010 at  around 

4:30 p.m. near Silpukhuri railway gate, had endangered the 

life of victims by driving the Bolero bearing Registration No. 

AS-01-8622  in  rash  and  negligent  manner  and  thereby 

committed the offence punishable under Section 279 of the 

IPC?

Point no 2: Whether the accused person on the same date, 

time and place caused hurt to the victims by driving the Bolero 

vehicle  bearing  Registration  No.   AS-01-8622  in  rash  and 

negligent  manner  and  thereby  committed  the  offence 

punishable under section 337 of the IPC?

DISCUSSION DECISION AND REASONS THEREOF  :    

8. At  the  outset  I  deem  it  fit  to  reproduce  the  relevant 

testimonies of prosecution witnesses for the purpose of clarity 

and convenience in the discussion. 

PROSECUTION EVIDENCE:

9. PW 1 Smt.  Sushmita Roy (informant) in  her  examination in 

chief deposed that on 28.8.2010 at about 4:30 P.M. she along 

with  her  mother  were  going  to  Gandhibasti  by  hiring  a 

rickshaw. Near Gandhibasti  railway gate,  when the rickshaw 

was  stopped  for  closure  of  the  gate,  one  Bolero  vehicle 

bearing registration no AS018622 had knocked their rickshaw. 

As a result, the informant and her mother had fallen down and 

the rickshaw fell over them. Thereafter the accused had taken 

them to the Wintrobe Hospital. The informant further deposed 

that she got injuries in his nose, back and eyes. Her mother 

got  fracture.  After  getting the necessary medical  treatment, 

she lodged FIR. PW 1 proved the FIR as Exhibit 1 along with 

her signature. During cross-examination, PW 1 deposed that 

the FIR was written by another person. She did not make any 
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inquiry  as  regards  the  registered  owner  of  the  offended 

vehicle. PW 1 denied further all the suggestions put to her.

10. PW 2 Mrs. Sandhya Roy in her examination in chief deposed 

that the incident took place on 28.8.2010 around 4:30 P.M. 

near Gandhibasti Railway gate. On that day, she along with 

her elder daughter were going to Gandhibasti from Silpukhuri 

in a rickshaw. Then one Bolero vehicle had hit their rickshaw 

from the back side and she lost  her  consciousness.  During 

cross-examination PW 2 deposed that she could not see the 

driver of the offended vehicle and also could not remember 

the registration number of the vehicle. 

11.  PW 3 Sri Balen Pathak in his examination in chief deposed 

that  on  14.9.2010,  he  inspected  one  Bolero  bearing 

registration no AS 01-AG-8622, in reference to Chandmari P.S. 

traffic  branch case no 348/10 U/S  279/338 of  the IPC.  On 

inspection,  the  vehicle  was  found  in  mechanically  workable 

condition  and  no  damage  or  scratch  was  detected.  PW  3 

proved the MVI report as Exhibit 2 along with his signature 

therein. Defense declined to cross-examine the PW3. 

12. PW 4 Sri Dambar Bahadur Chetry in his examination in chief 

deposed  that  he  knew  nothing  about  this  case.  Defense 

declined to cross-examine the PW 4.

13.  PW 5 Sri  Kusha Chandra Deori  in  his  examination in  chief 

deposed that, on 30.10.2010, he was serving as the in charge 

of  Chandmari  police  station  traffic  branch.  On that  day,  on 

completion of preliminary investigation, ASI Sri Aswini Kumar 

Kalita had handed over the case diary to him. Accordingly he 

had gone through the case diary and upon finding sufficient 

material, he submitted charge sheet against the accused U/S 

279/337 of the IPC. PW 5 proved the Charge sheet as Exhibit 

3 along with his signature therein. During cross-examination 
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PW 5 deposed that he did not conduct the investigation. He 

did not also seize the rickshaw involved in the instant case. 

14. PW6 Sri Aswini Kalita in his examination in chief deposed that 

on 6.9.2010, he was serving at Chandmari police station traffic 

branch as Assistant Sub-Inspector of Police. On that day, on 

receipt of FIR from one Sushmita Roy, officer in charge of the 

police station had endorsed the case upon him for conducting 

preliminary investigation. Accordingly after visiting the place of 

occurrence he recorded the statement of witnesses and drew a 

sketch map.  The  informant  gave him the name and phone 

number of the accused. Accordingly on being asked, accused 

appeared  at  the police  station  and he  was  arrested.  PW 6 

further deposed that he seized the offended vehicle along with 

the  relevant  documents.  PW  6  proved  the  seizure  lists  as 

Exhibit  4  and  5  along  with  his  signatures  therein.  He  also 

proved the medical report of the victims collected by him as 

Exhibit 6. During cross-examination, PW 6 deposed that he did 

not  find either  the rickshaw or  rickshaw puller.  However he 

seized  the  offended  vehicle  on  10.9.2010.  PW  6  further 

affirmed  that  the  offended  vehicle  belonged  to  Principal 

Secretary, Department of Revenue, Assam. 

DEFENSE EVIDENCE:

15.  DW 1 Sri Diganta Baishya in his examination in chief deposed 

that on the day of occurrence he was coming to his house in 

the govt. allotted vehicle to him and it was driven by the govt. 

driver. At the time of occurrence, driver had to stop the vehicle 

as the railway gate was closed. In the meantime one rickshaw 

in high speed tried to cross the railway line before closure of 

the railway gate. As a result, the rickshaw had hit their vehicle 

and the occupants therein fell  down. After  the accident,  he 

had  taken  the  injured  to  the  hospital.  During  cross-

examination  DW 1  deposed  that  the  offended  vehicle  was 

allotted  in  the  name  of  Principal  Secretary,  Department  of 
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Revenue, Assam. DW 1 further denied the suggestions put to 

him. 

16. Now,  relevant  provisions  of  law  are  required  to  be  quoted 

here.

17. Section 279 of  the IPC prescribes  punishment for  rash and 

negligent driving on public road. Section 279 reads as follows:

Rash  driving  or  riding  on  a  public  way.—Whoever 

drives  any  vehicle,  or  rides,  on  any  public  way  in  a 

manner so rash or negligent as to endanger human life, 

or  to  be  likely  to  cause  hurt  or  injury  to  any  other 

person, shall be punished with imprisonment of either 

description for a term which may extend to six months, 

or with fine which may extend to one thousand rupees, 

or with both.

18.  Section 337 of the IPC reads as follows:

Section 337: Causing hurt by act endangering life or 

personal safety of others: Whoever causes hurt to any 

person by doing any act so rashly and negligently as to 

endanger human life, or the personal safety of others, 

shall  be  punished  with  imprisonment  of  either 

description for a term which may extend to six months, 

or with fine which may extend to five hundred rupees 

or with both. 

19. From careful reading of the above provisions of law, I have 

found the following essential ingredients of section 279/337 of 

the IPC: 

20. Section 279 of the IPC comprises of the following ingredients:

(i)  The  offender  must  drive  the  vehicle  in  public  road,  (ii) 

secondly the vehicle must be driven rashly and negligently (iii) 
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thirdly such rash and negligent driving must endanger life of 

others. 

21. Again,  section  337  of  the  IPC also  speaks  about  rash  and 

negligent act on the part of offender and such act must cause 

hurt or endanger the life of others. 

22.  Hence, it appears to me that rash and negligent act or driving 

are the essence to convict a person U/S 279/337 of the IPC. 

No persons can be convicted under the said sections unless 

there is rashness and negligence on his part. 

23.  Now,  coming  to  the  instant  case,  prosecution  has  to  first 

prove the fact that, accused was the driver of the offended 

vehicle at the time of occurrence.  On perusal of the record 

reveals that there is no dispute regarding the involvement of 

the offended vehicle in the alleged incident. But there is no 

concrete evidence on record in order to show that the accused 

drove  the  offended  vehicle  at  the  time  of  occurrence.  The 

testimony of informant, one of the prime witness of this case, 

is totally silent as to who had driven the offended vehicle at 

the time of occurrence. Likewise the other witnesses also have 

failed to affirm the accused to be the driver of the offended 

vehicle  at  the  time  of  occurrence.  Admittedly  the  offended 

vehicle  was  seized  after  the  alleged  occurrence,  being 

produced  by  the  accused  himself.  On  perusal  of  Exhibit  4 

seizure  list  though  shows  the  date  of  seizure  of  offended 

vehicle from the possession of accused but the date of seizure 

is on 10.9.2010, which clearly implies that the offended vehicle 

was  seized  much  later  than  the  occurrence.  Hence  it  has 

become clear that prosecution has miserably failed to prove 

the fact that accused had driven the offended vehicle at the 

time of occurrence. 

24.  Further scrutiny of the record would show that except the 

informant  and  victim,  there  is  no  other  witness  who  had 
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witnessed  the  occurrence.  Hence  in  order  to  decide  the 

rashness and negligence on the part of accused, the testimony 

of informant and victim is to be examined carefully.  Both the 

PWs have unanimously testified that the Bolero vehicle had hit 

the rickshaw from the back side. But there is no evidence to 

prove  that  accused  had  driven  the  said  vehicle  rashly  and 

negligently. The statements made by the informant and victim 

are not at all sufficient to construe that accused had driven the 

vehicle in rash and negligent manner.  It is though alleged in 

the FIR that the accused was drunk while driving the offended 

vehicle  on  the  day  of  occurrence.  But  the  informant  and 

victims have not deposed a single word as to the fact that 

accused  was  under  influence  of  liquor  on  the  day  of 

occurrence.

25.  From the above discussion, it has been clearly established the 

prosecution has miserably failed to prove essential ingredients 

constituting the offence U/S 279/337 of the IOC. Accordingly 

accused  is  held  not  guilty  for  commission  of  offences  U/S 

279/337 of the IPC. 

                                                               ORDER

26.  Accordingly, accused Sri Diganta Baishya is acquitted of the 

charges under sections 279/337 of the IPC.

27. Set the accused person at liberty forthwith. 

28. Bail bond for the accused is extended for a further period of 6 

(six) months in view of Section 437A of the Cr.P.C. 

29. Case is accordingly disposed of on contest.

30. Given under the hand and seal of this court, on this 12th day of 

May, 2017 at Kamrup (M), Guwahati.

Smt. Mridusmita Hazarika, AJS
Judicial Magistrate First Class,

                                                                Kamrup (M), Guwahati.
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                                      APPENDIX

A. WITNESS FOR PROSECUTION  :

1. P.W. 1:- Smt. Sushmita Roy.

2. P.W. 2:- Smt. Sandhya Roy.

3.  P.W. 3:-Sri Bolen Pathak.

4. P.W.4: Sri Dambar Bahadur Chetry.

5. P.W.5: Sri Kusha Ch. Deori.

6. P.W.6:Sri Aswini Kalita.

B. EXIBITS OF PROSECUTION: 

7. Exhibit1: FIR

8. Exhibit 1(1): Signature of informant.

9. Exhibit 2: MVI Report.

10. Exhibit 2(1): Signature of Sri Bolen Pathak.

11. Exhibit 3: Charge sheet.

12. Exhibit 3(1): Signature of Sri Kusha Ch.Deori.

13. Exhibit 4: Seizure list.

14. Exhibit 5: Sketch map.

15. Exhibit 6: Medical report.

16. Exhibit 4(1) to 6(1): Signature of PW Aswini Kalita.

C. WITNESS FOR DEFENSE  : 

1. DW 1: Sri Diganta Baishya.

D. EXHIBITS OF DEFENSE  : Nil.

  
  



Page 10 of 10

CASE LAW CITED FOR ACCUSED:
1. (1081)2SCC166.
2. (1987)SCC679.
3. (1988)2SCC557.

Smt. Mridusmita Hazarika, AJS
Judicial Magistrate First Class,

                                                                Kamrup (M), Guwahati.
  

                                                                                                    
                                                                                            

                                                                                            
  

                                                                                                    


