
IN THE COURT OF THE ADDL. SESSIONS JUDGE NO. IV  ,   FTC, KAMRUP   
(M), GUWAHATI.

Sessions Case No. 114/2015
  U/S 366 I.P.C.

PRESENT : Smti P R Rajmedhi,
                    Addl. Sessions Judge No. IV, FTC,
                    Kamrup (M), Guwahati. 

                                     State of Assam

                                           -Vs- 

                             Sushil Kr. Roy ..........Accused. 
                                            

Date of Evidence recorded on – 04.08.15, 26.08.15, 08.10.15 & 21.12.15, 

Date of Argument heard on     – 06.05.17,

Date of Judgment delivered on – 17.05.17. 

Appearance :

Advocate for the State ---     Shri B.C. Bhattacharyya, Ld. Addl. P.P., 

Advocate for the Accused –  Mr. T. Bharali, Ld. Advocate. 

   

           J U D G M E N T

1. The prosecution story as unfolded at the trial may briefly be stated that 

informant  namely  Dipul Barman  lodged  an  FIR  on  10.01.13  with  the  O/C, 

Panbazar P.S. alleging that on 31.12.12 at 9 P.M., her daughter/victim namely “X” 

aged about 16 years, was enticed away by one Sushil Kumar Roy, a constable 

working in Assam Fire Service Organisation. Subsequently, though they had been 

to the house of accused with a proposal to perform marriage in between her 

daughter and the accused when she would  attain the age of 18 years, but the 

family members of the accused has not complied with that proposal and rather 

they have kept her in their house.

2. Having received the FIR, police registered the case against the accused, 

investigated the matter and upon completion of investigation
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laid charge-sheet against the accused for the offences punishable u/s 366/376(2)

(i) IPC.

3. The  Learned  Chief  Judicial  Magistrate,  Kamrup  (M),  Guwahati has 

committed the case to the Court of Hon’ble Sessions Judge  since the offence 

against the accused is exclusively triable by the Court of Sessions.

4. Having received the case on commitment, the Hon’ble sessions Judge has 

transferred the case to the file of this court for disposal.

5. Upon appearance of the accused, having heard  the learned counsel for 

both the sides, my learned predecessor-in-office has framed the charge for the 

offence punishable u/s 366 IPC against the accused and the same was read over 

and explained to him to which he pleaded not guilty and claimed to be tried.

6. In course of trial, the prosecution has examined 6 Nos. of witnesses. After 

closing the prosecution evidence, the accused was examined u/s 313 Cr.P.C.

7. I have heard argument advanced by the learned counsel  for both the 

sides.

8. POINT FOR DETERMINATION :-

Whether the accused person on 31.12.12 at 9 P.M., kidnapped the victim 

namely “X”, a girl  aged about 16 years with intent that she might be 

forced to marry against her will or in order that she might be forced to 

illicit  intercourse  against  her  will  with  him  by  means  of  criminal 

intimidation, as alleged ?

9. Discussion, Decision and Reasons for   such   Decision :  

 I have carefully perused the evidence on record in order to arrive at a just 

decision of the case. Let me discuss the evidence on record.
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10. PW 1 is Namita Barman. She is the mother of the victim. She deposed 



that she knows the accused. The accused also stayed in the Police Reserve along 

with them. However, her husband has lodged the FIR on the allegation that the 

accused kidnapped her daughter. But subsequently her husband died. She proved 

the FIR as lodged by her  husband as Ext-1,  Ext-1(1) is the signature of  her 

husband.  She also stated that in the evening of 31.12.12, her daughter was in 

their house, but she was missing for which they started searching. On the other 

hand, on the next day of occurrence, she comes to know that the accused took 

her  daughter.  Though  the  accused  assured  her  that  they  would  return  her 

daughter, but in fact, they have not sent back her, for with they informed the 

matter to the police. At the time of occurrence her daughter was aged about 15 

years and she was studying in class-X. 

 She admitted that the date of birth of her daughter is 11.02.97. She also 

stated that she has submitted the certificate of age of her daughter. 

11. PW-2 is  Makani  Kaibarta.  She,  in  her  evidence  has  stated that  in  the 

evening of 31.12.12, the victim was missing. She also started searching but while 

they failed to get the victim, for which the FIR was lodged. Subsequently she 

came to know that the victim was staying at Kokrajhar. Accordingly, the parents 

of the victim had been to Kokrajhar and met the victim. But she was not handed 

over. Later on, the police recovered the victim. 

12. PW-3 is Nitul Barman. He also deposed that on the night of 31.12.12, he 

was informed over  phone by the  father  of  the  victim that  she  was missing. 

Accordingly  on the  next  day  morning  ,  he  came to  the  house  of  informant. 

However, on the next day somebody has informed that the victim elopped with a 

boy who was working as  Constable. The victim also informed over phone that 

she should not  be  taken back. Accordingly the uncle of the victim, her mother 

and other 3/4 persons had been to Kokrajhar to the house of accused, but the 

victim was not 
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allowed to come back for which the father of the victim has lodged the FIR and 

police recovered her. 

 In cross, he admitted that inspite of having come to know that the victim 



was there at Kokrajhar but he has not informed the same to the police.

 13. PW-4 is the victim namely “X” (actual name is withheld). According to her 

on 31.12.12 she was in the road, situated in front of her house. At that time she 

was reading in class-X. The accused asked her to accompany him. Accordingly 

she went with him. She was taken to Kokrajhar by lifting her in a train. After one 

day of her departure she has informed the matter over phone to her parents. Her 

parents also had been to the house of accused but they did not allow her to 

come back for  which  her  father  has  initiated  the case.  After  that  the  police 

recovered her and took her to the police station along with the accused. She also 

made statement before the Magistrate and proved the same as Ext-2, Ext-2(1) is 

her signature. 

 In cross she admitted that she had stated to the I/O that she loves the 

accused  and  asked  him over  phone  to  accompany  her  for  sojourning,  on 

04.01.13 her family members had been to the house of accused to take her back 

but she has not come back. She also admitted that she has made statement 

before the Magistrate that she loves the accused. She also admitted that she has 

not informed any of the passengers of the train about the occurrence. She does 

not know as to whether her birth certificate was submitted to the police or not ! 

She also admitted that she was not physically forced by him, since she knows the 

accused for which she accompanied him. She also admitted that she has not 

stated  to  the  I/O as  well  as  before  the  Magistrate  and  the  Doctor  that  the 

accused forced her to go. She also admitted that her father has stated that while 

she would attain the age of 18 years then her marriage would be performed as 

because she went with him. 

14. PW-5  is  Dr.  Tribeni  Athparia.  According  to  her  on  13.01.13  she  was 

working as Medical Officer in the Department of Forensic Medicine, 
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GMCH. On that day medical examination was done on the person of the victim 

namely “X” in connection with Panbazar P.S. Case No. 11/13 u/s 366 IPC. After 

examination she opined that- 

(i) There is no evidence of any recent sexual intercourse detected on 

her person, 



(2) There is no evidence of any injury detected on her person. 

(3) Her age is above 16(sixteen) years and below 18(enghteen) years.

 She proved the Medical Report of the victim as Ext-3, Ext-3(1) to 3(3) are 

her signature. Ext-3 was forwarded by Dr. R. Chaliha. Ext-3(4) is the signature of 

Dr. R. Chaliha.

 She admitted in cross that she has mentioned the age of the victim on the 

basis of Radiological examination. 

15. PW-6 is Rinkumoni Kalita, the Investigating Officer. According to her on 

10.01.13 on the basis of the FIR lodged by informant Bipul Barman, the O/C has 

registered  the  same and  entrusted  SI  Pranab  Das  to  investigate  the  matter. 

Accordingly, said SI Pranab Das has investigated the matter. Upon consequence 

of his transfer, he has handed over the C.D. to the O/C and accordingly she was 

entrusted  to complete  the  investigation  of  the  case.  Accordingly  she  has 

completed the investigation and laid charge-sheet against the accused vide Ext-4, 

Ext-4(1) is her signature.

 In-cross she admitted that she has not collected any certificate of age of 

the victim.

 

 16. These much of evidence are available from the side of the prosecution 

witnesses. Now upon perusal of the evidence of the witnesses, it appears to me 

that the PW-1 is the mother of the victim. The informant was the father of the 

victim. But her father died. Her mother has proved the FIR as Ext-1. In fact her 

mother/ PW-1, PW-2 and PW-3 have not seen the occurrence. It is their evidence 

that in the evening of 31.12.12, the victim was on the road and since then she 
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was missing. However, on the next day of occurrence, the PW-1 came to know 

that the victim went with accused and the victim asked her not to come to take 

her back. The alleged occurrence took place on 31.12.12 and the FIR was lodged 

on 10.01.13, inspite of having come to know that the victim/PW-4 went with the 

accused. Rather the informant/PW-1 and PW-3 had been to the house of accused 

to take back the victim with a proposal that while she would attain the age of 18 

years then the marriage would be performed with accused. But from perusal of 



the evidence of PW-4/victim, it appear that she went with the accused since she 

was having in  love with him. From her evidence it  also appears that  on the 

previous day of occurrence she asked the accused over phone to accompany her 

for sojourning. Admittedly, she has made statement before the I/O that she was 

having in love with the accused. She also made statement before the Magistrate 

in Ext-2 that she was having in love with him and she voluntarily went with 

accused to the train station. Though in the FIR it has been stated that at the 

time of occurrence, the victim was aged about 16 years but no certificate has 

been produced before the I/O. The I.O./PW-6 admitted that he has not collected 

any  school certificate.  The  uncle,  grand-mother  and  the  parents  of  the 

victim/PW-4 had been to the house of accused to take her back. But they did not 

allow to take the victim. From the evidence of victim, it appears to me that she 

has been staying with the accused at her own will. It also appears that she was 

not physically forced by the accused to take her. She accompanied the accused 

since she knows him prior to the occurrence. The PW-5 has examined the victim 

on 13.01.13 and on the basis of Radiological examination, the M.O./PW-5 has 

opined that the age of the victim is above 16 years and below 18 years. There is 

no evidence of recent sexual intercourse detected and there is no evidence of 

any injury detected on the person of the victim.

 

 17. The learned advocate for  the accused has relied on a decision of our 

Hon’ble High Court in the case of Md. Nasib Hussain Vs. State of 
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Assam, reported in  (2017)  1 GLR 27. I have carefully perused the judgment of 

the Hon’ble High Court. 

18. My attention has also been drawn to a decision in the case of Joya Mala 

Vs. Home Secretary reported in AIR 1982 SC 1297 where the Hon’ble Apex Court 

has observed that - 

“If the  age has been determined by the Doctor, medically, then 3 years 

have to be added to such assessed age. The judgment has consistently 

been followed in cases of such nature to give weightage the age of victim 

so as to appreciating the evidence of minority/majority of the victim in 



favour of the accused. In addition to that, it is trite that if the girl who is 

at the verge of majority walks out of her parent's house to go with any 

man then it could not be a case of kidnapping as the same could not be 

said to be act of taking away or enticing away a woman below 18 years 

of age. It could be a mere case of elopement.” 

18. Moreover,  my attention has also been drawn to a decision reported in 

1995 AIR (SC) 2169 in the case of Shyam Vs. State of Maharashtra. In para 3 of 

the said Judgement, the Hon’ble Judged observed that – 

“Secondly it is difficult to believe that to the strata of society to which the 

parties belong, they would have gone unnoticed while proceeding to the 

house of that other. The prosecutrix cannot be said to have been tied to 

the bicycle as if a load while sitting on the carrier thereof. She could have 

easily jumped off. She was a fully grown up girl may be one who had yet 

not touched 18 years of age, but still she was in the age of discretion, 

sensible and aware of the intention of the accused-Shyam, that he was 

taking her away for a purpose. It was not unknown to her with whom she 

was going in view of his earlier proposal. It was expected of her then to 

jump down from the bicycle, or put up a struggle and, in any case, raise 

an alarm to protect herself. No such steps 
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were taken by her. It seems she was a willing party to go with Shyam-the 

appellant on her own and in that  sense there was no 'taking'  out of  the 

guardianship of her mother. The culpability of neither Shyam, A-1 nor that of 

Suresh, A-2, in these circumstances, appears to us established. The charge 

against  the  appellants/accused  under  Section  366  IPC  would  thus  fail. 

Accordingly, the appellants deserve acquittal.”

19. The FIR/Ext-1 clearly shows that at the time of occurrence, the victim was 

aged about 16 years and she voluntarily went with the accused and stayed at  his 

house without any objection. She also not raised any alarm to save her from the 

clutch of the accused, rather she informed to her parents that they should not come 

to the  house of  accused to take  her  back.  She also loves the  accused and she 

accompanied him to the train station and proceeded to Kokrajhar by train. She has 



also not informed any passenger those who have met her in the train when she was 

taken away by the accused. It also appears from her evidence that the accused has 

not forced her to accompany him. 

20. So having considered all the existing evidence on record together with the 

ratio of law as propounded by the Hon’ble Apex Court, I am of the view that the 

prosecution has not been found able to prove its case against the accused person 

beyond all reasonable doubt and accordingly I acquit the accused person from the 

purview of charge punishable u/s 366 IPC on benefit of doubt and set him at liberty 

forthwith. 

21. The term of bail bond of the accused person is extended for a period of 6 

(six) months U/S 437(A) of the Cr.P.C. 

22.. Send down the LCR together with a copy of Judgment.

Given under my hand and seal of this Court today the 17th day of May, 2017.

                                        

                             (Smti. P. R. Rajmedhi) 
                                                            Addl. Sessions Judge No. IV, FTC,

        Kamrup (M), Guwahati. 
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APPENDIX 

1.The prosecution has examined the following 7 nos. of witnesses :- 

PW-1 =  is Namita Bartman,
PW-2 =  is Makani Kaibarta, 
PW-3 =  is Nitul Barman,
PW-4 =  is the victim “X”,
PW-5 =  is Dr. T. Athparia, the M.O.,
PW-6 =  is Rinkumoni Kalita, 

2. The prosecution has exhibited the following documents :-

Ext. -1 = is the FIR,
Ext. -1(1) = is the signature of the informant, 
Ext. -2  = is the statement of the victim U/s 164 Cr.P.C.,
Ext. 2(1)       = is the signature of the victim “X.
Ext.-3           = is the Medical Report, 
      -3(1) to 3(3) = are the signatures of Dr. T. Athparia, the M.O.
      -3(4)       = is the signature of Dr. R. Chaliha, the M.O. 

                     
           ( Smti. P. R. Rajmedhi) 

                                                             Addl. Sessions Judge NO. IV, FTC, 
           Kamrup (M), Guwahati. 


