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(M), GUWAHATI.

PRESENT : Smti P R Rajmedhi,
                    Addl. Sessions Judge No. IV, FTC,
                    Kamrup (M), Guwahati.

Crl. Appeal No. 85/2016
     U/s 374(3) of Cr.P.C.
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        -Vs-

                     RUPA            ...........Complainant/Respondent.
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Advocate for the appellant    -   Mr. A.K. Rai, Ld. Advocate, 

Advocate for the respondent –   Mr. K. Baruah, Ld. Advocate. 

Date of Argument heard on   –   16.05.17,

Date of Judgment  delivered on – 30.05.17. 

 

                                            J U D G M E N T

1. This appeal is directed against the judgment and order passed by the 

learned JMFC Kamrup (M) Guwahati in C.R. Case No. 924 /13 by dated 28.03.16. 

2. The  facts  leading  to  file  the  appeal  may  shortly  be  stated  that  the 

complainant/respondent  (herein  after  referred  to  be  as  complainant),  a 

partnership firm under the name and style of “RUPA” deals in financing of all the 

household  articles  represented  by  its  Manager  Shri  Chandan  Dey  agreed  to 

finance an amount of Rs. 42,500/- in favour of the accused/appellant (hereinafter 

referred to be as accused) for purchasing of wooden furniture and accordingly, 

the accused availed  the opportunity  of  loan  so  financed by the complainant. 

However, she failed to repay the whole principal amount with interest and as a 

result, the balance amount comes to 



 -2-

Rs. 18,500/-. On being requested, however, the accused issued a cheque for Rs. 

18,500/- only to be drawn on State Bank of India, Kahilipara Branch. But the 

cheque was dishonoured and returned by the banker of the complainant for the 

reason of 'insufficient fund'. 

 Accordingly, the complainant has filed the case u/s 138 of N. I. Act after 

having exhausted all the formalities. The learned trial court took cognizance of 

the case against the accused and after having completted full dressed trial, the 

learned court below has recorded the conviction, as stated above. 

 

3. Feeling aggrieved and dissatisfied with the judgment so passed by the 

learned court below, the appellant/convict has preferred the appeal alleging the 

grounds, interalia, that -

i) The impugned judgment and order is bad in law as well as on facts. 

ii) The learned trial court has passed the impugned judgment mechanically 

and whimsically and the same has caused faulure of justice without discussing 

the evidence on record and the impugned judgment is a non-speaking one. 

Iii) The learned trial court failed to consider the provisiion of Section 142(a) 

of the N.I. Act.

iv) The complaint was hit by Section 69 of the Partnership Act.

v) The learned trial court failed to consider the provisions of Assam Money 

Lenders Act and failed to appreciate the provisions of Sections 4, 5 and 6 and 

other provisions of the Indian Partnership Act.

vi) The  learned  trial  court  failed  to  consider  that  no  documents  were 

exhibited  by  Shri  Chandan  Dey  to  prove  the  fact  that  the  complainant  is  a 

partnership firm.

4. I  have carefully  perused the Memo of Appeal,  the case record of  the 

learned Court below, the impugned judgment and the evidence on record.  I 

have also heard the learned counsel for both the sides and accordingly, I proceed 

to dispose of the appeal on the following point for determination :-
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5.        NOW THE POINT FOR DETERMINATION IS :-



Whether  the  judgment  and  order  passed  by  the  learned  Judicial 

Magistrate, 1st Class, Kamrup (M), Guwahati in C.R. Case No. 924 /13 by dated 

28.03.16 is sustainable both on point of law as well as on facts ? 

6.   DISCUSSION, DECISION AND REASONS FOR SUCH DECISION  :-

 The learned trial court in order to arrive at a just decision of the case, has 

framed as  many  as  4  Nos.  of  points  for  determination  of  the  case  and  the 

learned court below has decided all the points in favour of the complainant and 

thereby came to a conclusion that all the requirements of Section 138 of N.I. Act 

has been fulfilled and as such, has come to the aforesaid finding. 

7. The learned counsel for the appellant has advanced a volley of arguments 

particularly explaining the maintainability of the case. 

8. Now let  me  take  up  the  points  for  determination  as  to  whether  the 

complaint case is maintainable or not !

9. From perusal of the petitin of the complainant particularly in paras 1 and 

2, it appears that the complainant is a firm deals with financing business having 

its place of business at Priya Market Complex, at Kalapahar/Kahilipara, Guwahati-

18  and  accordingly  filed  the  complaint  before  the  court  through a  power  of 

attorney executed by the Managing Partner of 'RUPA'. The complainant being the 

Manager of the firm and one of the responsible staff of the business, is thus duly 

authorised to represent the case on behalf of the Managing Partner.

 In  his  cross-examination,  he  stated  that  he  is  the  Manager  of  the 

complainant since last  7/8 years.  'RUPA'  is a registered firm butr  he has not 

produced the registration certificate and has no knowledge about 
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the registration number and where it was registered.  The complainant firm has 

four  partners  namely  –  Biswajit  Ghosh,  Madhurima  Ghosh  Mazumdar,  Rajib 

Mandal and Dulal Dey. He does not know as to when the Deed of Partnership 



was registered. He has not read the Partnership Deed. He does not know the 

status of the partner. He does not have any knowledge about the terms and 

conditions of the partnership. He does not know as to whether Biswajit Ghosh is 

acting as Manager/Partner of M/s RUPA. He does not know as to who is the 

Managing Partner of the firm. Ext-1 is signed by Biswajit Ghosh only. He does not 

know if the other partners authorised Biswajit Ghosh to execute the power of 

attorney. The firm is neither a non-banking financial firm nor a money lending 

firm. The complainant firm does not give loan to anybody. It only finances for 

purchasing of the movable items. He filed this case on the strength of Ext-1.

10. Now from having perused the evidence of PW 1, it appears that M/s RUPA 

is a partnership firm deals in financing business having four partners such as 

Biswajit Ghosh, Madhurima Ghosh Mazujdar, Rajib Mandal and Dulal Dey.

 It is the evidence of PW 1 that he is serving as a Manager in the firm 

RUPA since last 7/8 years. Admittedly, he deposed in the month of December, 

2015 and as such, he must have been appointed as Manager in the month of 

December, 2007.

 But upon perusal of the Ext-1, it appears that the power of attorney was 

executed  on  23rd of  October,  2007  in  between  M/s  RUPA  and  its  attorney 

Chandan Dey. Admittedly, there is nothing in Ext-1 that the attorney Chandan 

Dey was appointed as attorney in the capacity of a Manager of the firm. 

 Moreover, the name of Shri Chandan Dey was found to have interpolated 

as if  it  was rewriting the name as Shri  Chandan Dey instead of  some other. 

Moreover, the father of the said Chandan Dey is shown as one S.K. Das, whereas 

in the plaint, the name of the father of said Chanday Dey was mentioned as S. 

Dey.  
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11. So, the plea raised by the defacto complainant Chandan Dey that he is 

the  Manager  of  the firm and one of  the  responsible  staff  of  the  day-to-day 

business  is  thus  being  authorised  to  represent  the  case  on  behalf  of  the 

Managing Partner is found not justifiable. Moreover, in a partnership firm, all the 

partners or anyone of the partners may initiate a;J|KL case, be it civil or criminal.



 Here in the instant case, one Biswajit Ghosh only appointed one Chandan 

Dey as an attorney on behalf of the complainant firm is not found legally tenable 

because either of the partners have not authorised the other partner to execute 

such type of power of attorney. Admittedly, said Biswajit Ghosh has not appeared 

before the court to depose in connection with this case. That Biswajit Ghosh is a 

Managing Partner is also not born out of record. There is nothing to show that 

the so-called complainant Chandan Dey is fully conversant with the day-to-day 

affairs of the firm.  

12. Section 142 of  the N.I.  Act  provides that  -  “Norwithstanding anything 

contained in the Code, no court shall take cognizance of an offence punishable 

u/s 138 N.I. Act except upon a complaint, in writing, made by the payee or as 

the case may be, the holder in due course of cheque. The liberty prescribed in 

section 142 is that complaint must be made by the payee or the holder in due 

course of the cheque. Under the Companies Act, the Company is a legal entity 

distinct from its shareholders. A proprietory concern is not a legal entity distinct 

from hts proprietor. A propeirtory concern is nothing but an individual trading 

under a trade name. 

 In civil law, where an individual carries on business in the name or style 

other than his own mame, he cannot sue in the trading name but must sue in his 

own name, though others can sue him in the trading name.

 But  here  in  the  instant  case,  it  appears  very  clear  that  RUPA   is  a 

partnership firm and is not distinct from its  legal entity.  A power of attorney 

holder of the complainant firm who does not have knowledge 
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about the terms and conditions of registration of the firm has no locus standi to 

file a complaint on behalf  of the firm despite of having appointed him as an 

authority by one of the partner. The power of attorney holder is appointed as an 

attorney of the partner himself and not the firm as a whole. 

13. Situated thus, I am of the considered view that the complaint is found not 

maintainable and as such, the appeal is allowed on contest. The judgment and 



order passed by the Ld. JMFC, Kamrup (M), Guwahati in C.R. Case No. 924 /13 

by dated 28.03.16 is set aside.

 Send down the LCR to the learned court below along with a copy of the 

judgment. 

 Given under my hand and seal of this court on the 30th day of May, 2017 

at Guwahati.

                                                                         (Smti. P. R. Rajmedhi) 
                                                             Addl. Sessions Judge No. IV, FTC,

  Kamrup (M), Guwahati. 


