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  J U D G M E N T

1. This  case  has  been  instituted  by  one,  Sri  Amrit  Lal  Choudhury, 

(hereinafter referred to as “complainant”) against, Sri Dharani Tarafdar, 

(hereinafter referred as “accused”) under Section 138 of the Negotiable 

Instrument Act, 1881 (hereinafter as referred to as N.I Act), alleging that 

accused had issued one cheque in his favour, which was dishonored by 

the drawee bank due to the reason “insufficient fund” on the Account of 

the accused at that relevant point of time.

Case of the Complainant:

2. The complainant came in contact with the accused person some years 

ago  through  a  common  friend  and  accordingly  they  have  been 

maintaining  relationship  including  business  relationship  for  last  seven 

years. The accused used to purchase goods from the complainant both 

on cash and credit. In the beginning of 2015 the accused approached 

the complainant  and requested him to give a loan  and on bonafide 

belief   the  complainant  granted  him  a  loan   of  Rs.  1,10,000/-  and 

accused person issued a cheque bearing No 691460 dated 31.3.2015 of 

SBI,  Dispur  Branch,  for  repayment  of  the  amount.  The  accused 

requested the complainant to present the cheque only after second part 

of May, 2015 and accordingly on 31-3.2015 the complainant deposited 

the cheque,  but,  it  returned unpaid  for  the reason insufficient  fund”. 

Immediately the fact of dishonoured was intimated to the accused and 

accused requested him to wait for some time and assured to make the 

payment in cash, but, he never paid the amount. Subsequently, on 2-6-

15, the complainant issued a Demand Notice through his Advocate by 

Registered  Post  with  Acknowledgement  intimating  him  the  fact  of 

dishonor  of  the  cheque  and  also  by  asking  him  to  pay  the  cheque 

amount  within  15  days  of  receipt  of  Notice.  Inspite  of  receiving  the 

Notice  when  the  accused  failed  to  give  any  positive  response  to 

complainant,  finding no other alternative option instant  complaint  has 

been  lodged  against  the  accused  under  Section  138  of  Negotiable 

Instrument Act, 1881.

3. After  taking cognizance of  offence under Section 138 of  N.I  Act,  this 

court issued processes to the accused. Accused entered into trial and 
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particulars of offence under Section 138 of N.I Act are read over and 

explained to the accused, to which he pleaded not guilty and claimed to 

be tried.

4. The complainant side has adduced evidence of himself as PW1 and relied 

upon following documents in support of its claim:

Exhibit 1: Cheque bearing No.691460 dated 31.3.2015 

Exhibit 2: Return Memo dated 2-6-2015 

Exhibit 3: Legal Notice sent on 29-6-2015

Exhibit 4: Copy of the Postal Receipt dated 2-9-13. 

5. The statement of accused was recorded under Section 313 of Cr.P.C. 

The accused denied any liability towards the complainant and adduced 

evidence of one witnesses on his behalf. 

6. I  have  heard  argument  advanced  by  learned  counsel  for  both  the 

parties.

POINTS FOR DETERMINATION:

7. In order to arrive at a definite conclusion regarding the matter in dispute 

between the parties, upon perusal of the case record and upon hearing 

both sides; I have framed the following points for determinations:

(i) Whether the accused issued the cheque bearing No. 691460 

dated 31-3-2015 for an amount of Rs. 1,10,000/-, in favour of 

complainant  for  the  discharge  of  any  legally  enforceable 

debt/liability?

(ii) Whether  the  cheque  got  dishonoured  when  same  was 

presented in Bank for encashment?

(iii) Whether the accused received the Demand Notice duly issued 

by the complainant regarding dishonor of the cheque?

(iv) Whether the accused has failed to repay the cheque amount 

to the complainant within the stipulated period and thereby 

committed  the  offence  punishable  under  Section  138  of 

Negotiable Instrument Act, 1881?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

Point For Determination No.(i):

8. The complainant  as PW1 in his  examination-in-chief  reiterated all  the 

facts pleaded by him in the complaint Petition as well as of his initial 

deposition. The PW1 stated in his examination-in-chief that the accused 
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had taken from him an amount of Rs.1,10,000/-as loan out of friendly 

relationship between them and that as against same the accused had 

issued the cheque bearing No.  691460 dated 31.3.2015 for the same 

amount. During cross examination, the PW1 stated that he had given an 

amount of Rs. 1,40,000/- to the accused in the year 2015 and out of the 

said amount the accused already had repaid an amount of Rs. 30,000/- 

in cash and thereafter issued the cheque in question for an amount of 

Rs. 1,10,000/-. PW1 admitted that at the time of taking the money  he 

had  neither  taken  any  money  receipt  from  the  accused,  nor  ,  had 

entered into an Agreement with the accused, and that while taking the 

money two witnesses, namely, Tapan Kumar Shah and one Dutta were 

present. PW1 stated that he forgot when the cheque was given to him 

by the accused and that nobody was present at the time of giving him 

the cheque by  the  accused.  PW1 denied that  he  had  not  given any 

money to the accused, rather, he had given money to one Sujit Dutta. 

On the other hand, accused during his statement under Section 313 of 

Cr.P.C denied taking any money from the complainant and contended 

that  he  along  with  one  Tapan  Saha  were  witness  to  a  transaction, 

wherein, one Sudip Dutta had taken an amount of Rs. 1,35,000/- from 

the complainant. Accused stated further that he had given an amount of 

Rs. 35,000/- to the complainant, which was given to him by Sudip Dutta 

for  giving  to  the  complainant.  One,  Sri  Tapan  Saha,  also  adduced 

evidence as DW1, who in his examination in chief has stated that he 

know both the complainant and the accused and that one Dutta had 

taken money from complainant and during that transaction  he was also 

present. During cross examination DW1 stated that at the time of taking 

the money by Dutta from complainant the accused was also present. 

DW1 denied that said Dutta after taking the money from complainant 

had given the same to the accused.

9. Now,  let  us  analyze  the  evidences  discussed  above  in  the  light  of 

relevant provisions of law. Section 139 of N.I Act raises presumption that 

whenever a cheque is issued by any person, then there is debt or liability 

of that person in favour of the person to whom the cheque is issued. 

Though  such  presumption  is  always  rebuttable  in  nature,  the  initial 

presumption always lies in favour of the Complainant. When the initial 
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presumption favours Complainant, the subsequent onus of proof shifts to 

the accused person, who has to rebut the claim of complainant that he 

has no legally enforceable debt or liability towards the Complainant. At 

the same time the law is also settled as held in various decisions, like, 

Krishna  Janardhan  Bhat  Vs  Dattatraya  G,  Hegde,  2008  STPL  

2464 SC and (ii)  Amulya Patowary Vs Amarendra Choudhury,  

2013  (5)  GLT  201,  that  though  issuance  of  cheque  raises  a 

presumption that the accused issued the cheque for the discharge of a 

debt or liability, the cheque did not give rise to presumption that there 

was an existing legally enforceable liability.

10. The  learned  defence  Counsel  during  argument  contended  that 

complainant has failed to produce before court any document showing 

payment of the amount to the accused and that accused only was one of 

the witnesses to transaction between the complainant  and one Sudip 

Dutta and for that he had issued the cheque in question as security. In 

view of such contention of defence, analyzing the materials on record, it 

appears  that  complainant  admittedly  has  failed  to  produce  any 

document,  like, money receipt or any document,  showing payment of 

such an amount to the accused. In my considered opinion, first of all, it 

is  hard  to  believe  that  any person will  give  such a  huge  amount  of 

money to anyone without there being any written document showing 

such transaction with the person (for keeping a proof of the fact that he 

had given such amount of money to that person) and that too where 

both the parties were not having in  any such kind of  relationship  of 

special  nature.  It  appears  that  the  Complaint  Petition  as  well  as 

examination-in-chief  of  complainant  is  very  much silent  regarding the 

specific date of payment of the amount to the accused. The complainant 

also never contended existence of relationship of any special nature with 

the accused, for which it becomes easy for the court to believe on his 

version  that  without  any   written  document  of  without  having  any 

witness  to  such transaction he will  give  such a  huge amount  to  the 

accused. 

11. Analyzing the evidences further it appears that the complainant, who in 

his complaint petition and in his  initial  deposition has stated that the 

accused had taken from him a loan amounting to Rs. 1,10,000/-and also 
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contended that as against same the accused had issued a cheque of 

same amount for discharging his laibility, during cross examination has 

stated that accused had taken from him an amount of Rs. 1,40,000/-, 

out of which Rs. 30,000/- was paid by the accused in cash and issued 

the cheque in question for the remaining amount of Rs. 1,10,000/. Thus, 

it appears that on the complainant himself  has contradicted regarding 

the amount of  money said to be given to the accused,  which in  my 

considered opinion, is very material contradiction, thereby raising doubt 

on the  credibility of PW1. 

12.  Again, it appears that complainant as PW1 during his cross examination 

admitted that while giving the money to the accused one, Tapan Kr. 

Shah and one Dutta were present, and further admitted that through 

that Tapan kr. Shah, who got a stroke recently, he came into contact 

with  the  accused.  In  this  regard,  I  am  of  the  opinion  that  as  the 

complainant failed to prove giving of money to the accused by producing 

any documentary evidence, he ought to have bring any of the witnesses 

said  to  be  present  during  the  alleged  transaction  to  depose  in  that 

regard. But, as appears from record, the complainant failed to bring any 

of such witnesses to substantiate his plea of giving money to accused by 

oral  evidence.  It  further  appears  that  complainant  also  suggested  to 

DW1 that after taking the money from complainant said Dutta had given 

the amount to the accused, which implies that money was even alleged 

to be not given to the complainant directly, but, through one Dutta, for 

whatever  purpose that  may be. On the other  hand, the accused has 

brought  before  court  one  of  those  witnesses,  who  according  to  the 

complainant  were  present  during  transaction  between  him  and  the 

accused. It appears that one of such witnesses, namely, Tapan Kr. Shah, 

by adducing evidence as DW1, negated the very claim of complainant 

that  accused  has  taken  money  from  the  complainant,  rather,  he 

supported the contention of accused that some “Dutta” had taken the 

money  from  the  complainant,  and  that  during  such  transaction  the 

accused was merely a witness along with him.  Record also shows that 

defence failed to shake the credibility of DW1, who remain firm with his 

statement during his cross examination. 



Page 7 of 10

13. Regarding the matter in discussion I would like to refer to one of the 

decisions of the Hon’ble Gauhati High Court as held in Jose Pullan Vs 

Uma  Jasrasaria  @ Agarwal  Proprietor  of  Kojani’s  Dhankheti  

2011 4 Gau.L.R 9 ,wherein it is held that:

“complainant having failed to prove giving the amount of money by  

him  to  the  accused  by  adducing  any  substantial  evidence,  i.e  

documentary  evidence,  it  can  very  well  be  said  that  there  is  no  

liability of accused towards complainant.“

13. Considering the foregoing discussion and also in light of aforesaid decision, I 

find that in this case also the complainant has failed to prove basis of legally 

enforceable  liability  of  accused  towards  him.  On  the  other  hand, 

contradiction on material point regarding the amount of loan alleged to be 

given to accused coupled with the evidence of defence witness to that effect 

that one Dutta had taken the money from the complainant and that the 

accused  was  merely  a  witness  to  such  transaction  and  suggestion  of 

complaint to DW1 that amount was given to one Dutta for giving the same 

to accused - raise every probability as to issunace of the cheque in question 

by  the  accused  as  security  for  loan  taken  by  one  Dutta  from  the 

complainant, not against any of his legally enforceable liability.

14. Thus, considering the materials before Court in the light of propositions of 

law, I find that in the present case the, complainant has failed to prove any 

legally enforceable debt of accused towards him at the time of issuance of 

the cheque in question, whereas, from the materials brought before court by 

the  accused,  I  find  that  accused  had  been  successfully  to  raise  any 

probability in his favour as to issuance of the cheque as security and not for 

discharging any of his legally enforceable liabilities/debts.

15. DECISION: The cheque was not issued by accused for any of his legally 

enforceable debt towards the accused.

Point For Determination No.(ii):

16. The Complainant  as  PW1,  has  deposed that  the  cheque-in-question  was 

presented for encashment at State Bank of India, Dhirenpara Branch but, 

the same got dishonoured due to the reason “insufficient fund” and to that 

effect Return Memo had also been issued by Bank concerned. The PW1 has 

produced  before  Court  the  Cheque  Returning  Memo  dated  2-6-2015  as 

Exhibit 2. Record shows that during cross examination of PW1 the defence 
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failed to raise any question regarding dishonour of the cheque and as such 

the evidence adduced by PW1 to that effect remain un-rebutted. On the 

other hand, from the materials available before this Court, it appears that 

the accused during his statement under Section 313 of Cr.P.C never denied 

the fact as to dishonour of the cheque. 

17. Now, coming to relevant provision of law, let me have a look at Section 146 

of  the  Negotiable  instrument  Act,  1881.  Section  146  of  the  Negotiable 

Instruments Act, 1881 provides for a statutory presumption as regards the 

genuineness of the Cheque Return Memo issued by Bank. Hence, on the 

basis of aforesaid provision of law it is held that the cheque in question was 

dishonoured due to insufficient fund in the account of the accused. 

18. DECISION:  The  cheque  got  dishonored  when  same  was  presented  for 

encashment.

Point For Determination No.(iii)

19. The  Complainant  (PW1)  has  contended  that  on  2-6-2015  he  has  sent 

demand Notice to the accused through Registered Post with A/D demanding 

payment of the cheque amount involved within 15 days from date of receipt 

of such Notice. The said Notice and the Postal receipt are produced before 

Court  as  Exhibit  3  and  Exhibit  3(i)  respectively.  It  has  further  been 

contended by PW1 that Notice was duly received by the accused. On the 

other  hand,  the  accused  in  his  statement  under  Section  313  of  Cr.P.C 

admitted receiving the Demand Notice issued by the Complainant. As per 

Section 58 of Indian Evidence Act, 1972 “facts admitted need not  

be proved.” Thus, it  can very well be said that the accused received the 

demand notice issued by the complainant regarding the dishonour of the 

cheque.

20. DECISION:  Proper demand notice was duly served upon the accused.

Point For Determination No.(iv):

21. The  offence  under  Section  138  of  Negotiable  Instrument  Act,  1881,  is 

complete  on  the  satisfaction  of  certain  conditions,  which  are  that-  the 

cheque has to be issued on the account maintained by the accused and that 

the cheque has to be issued for the discharge of a debt or liability. It is 

further provided that the said cheque has to be deposited within six months 

of  its  issuance  or  within  its  validity  and  that  the  notice  regarding  the 

dishonour of the cheque for insufficient funds ought to be given within 30 
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days of the receipt of information regarding the dishonour.  On the basis of 

decision arrived in Point for Determination No. (i) it can be said that the 

Complainant has failed to satisfy the Court that accused issued the cheques 

for any of his legally enforceable debt towards the complainant. Thus, it can 

be said that complainant has failed show that all the ingredients of Section 

138 of N.I has been complied with. Thus, I am of the considered opinion 

that the Complainant failed to prove commission of offence under section 

138 of the Negotiable Instruments Act, 1881 by the accused. Hence, I find 

the accused not guilty for commission of offence under Section 138 of the 

N.I Act.

22. DECISION:   Accused has not committed any offence under Section 138 of 

N.I Act, 1881 and he is acquitted of the charges leveled against him.

23. The  bail  bond furnished  by the  accused  is  extended  for  a  period of  six 

months from today.

24. The case is dismissed and disposed of on contest.

25. Given under my hand and seal of this court on this 1st day April, 2017. 

Judicial Magistrate First Class

Kamrup(M)

Gauhati
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A P P E N D I X

(A) Prosecution Witnesses:  

PW1:                   Sri Amritlal Choudhury(Complainant)

(B) Defense Witnesses  :        

DW1: Sri Tapan Shah

(C) Court Witnesses:              

Nil

(D) Prosecution Exhibits:  

Exhibit 1: Cheque bearing No.691460 dated 31.3.2015 

Exhibit 2: Return Memo dated 2-6-2015 

Exhibit 3: Legal Notice sent on 29-6-2015

Exhibit 4: Copy of the Postal Receipt dated 2-9-13. 

(E) Defence Exhibits  :  

Nil

(F) Court Exhibits:               

 Nil

(G) Material Exhibits:            

 Nil

  Judicial Magistrate First Class

Kamrup (M)

Judicial pronouncement relied upon by Complainant:

1. Don Ayengia Vs State of Assan and Another, (2016) 3 SCC 


