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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M)

                          G.R. No. 5423/15 U/S 341/32/34 IPC

                                               State

                                               -Vs-

                                         1. Md. Nizamuddin Ali

                                         S/O- Md. Aftazuddin Ali

                                         2. Musst. Hamida Begum

                                         W/O- Md. Nizam Ali

                                         3. Musst. Halima Begum

                                         W/O- Md. Forhat Ali

                                        All are C/O- Md. Rostam Ali

                                        of Narengi Anukul Hostel, P.S.- Noonmati

                                        District- Kamrup (Assam)

                                                    …………… Accused

        

               Present: Shri Nayan Jyoti Choudhury, A.J.S.

               For the State: Mr. K. Talukdar....Learned APP

               For accused: Mr. D. J. Adhikari...Learned advocate

               Date of Evidence: 19-03-16, 26-05-16, 04-06-16, 28-07-16,

                                        26-08-16, 28-10-16, 11-01-17, 22-02-17

               Date of argument: 20-03-17

               Date of judgment:  03-04-17
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                                                  J U D G M E N T

1.Brief fact of the case:- 

2.  The  prosecution  case  in  brief  is  that  on  24-05-15  at  around  8  pm  the 
informant Musst. Sarbhanu Begum lodged the FIR before Noonmati P.S. alleging 
that on 22-05-15 at 10 pm when the son of the informant namely Ashik Ali was  
returning from work to his residence near Narengi railway track Mohar Ali and 
Nizam Ali  assaulted  him and  watching  that  the  informant  went  to  stop  the 
assault but was assaulted by Nizam Ali with a bamboo and stone boulder from 
the railway track. The accused Hamida and Halima were also involved with the 
offence.  The  FIR  was  registered  as  Noonmati  P.S.  case  No.  253/2015  u/s 
341/323/34 of IPC. After investigation police submitted the charge sheet u/s 
341/323/34  of  IPC against  the accused  persons  named above.  The  accused 
persons made their  appearances and copies of the relevant documents were 
furnished to the accused persons. The particulars of offences u/s 341/323/34 of 
IPC were explained to the accused to which he pleaded not guilty and claimed to 
be tried. Prosecution examined 10 witnesses and exhibited some documents. 
The statement of the accused persons were recorded U/S 313 of Cr.P.C. wherein 
they denied the prosecution case. The accused have not adduced any defence 
witnesses.

3. Points for determination:

(a) Whether the accused persons in furtherance of common intention on 22-05-
15 at about 10 pm near Narengi Railway track wrongfully restraint one Md. Ashik 
Ali who was the son of the informant?

(b) Whether the accused persons in furtherance of common intention on the 
same date, place and time near Narengi Railway track voluntarily caused hurt to 
the informant and her son?

4.  I  have  carefully  gone  through  the  case  record  and  perused  the  entire 
evidence on record both oral and documentary. I have heard the arguments and 
the submissions made by the learned advocates.

5. Discussion of evidence, decisions and reasons thereof: 

6. The learned A.P.P. appearing for the state has fairly submitted that there are 
sufficient evidence in support of the prosecution case. On the other hand the 
learned advocate for the accused persons have submitted and argued that none 
of the prosecution witnesses have supported the prosecution case and there is 
no evidence to show that the accused persons were involved with the alleged 
offences. The learned advocate for the accused persons has further submitted 
that the prosecution has miserably failed to prove the case against the accused 
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persons as alleged beyond all reasonable doubt and the accused persons are 
entitled to get acquitted from the charges leveled against them.

7. I have given my sincere consideration on the entire evidence on records. Now 
let us see how far the prosecution has been able to bring home the charges 
against the accused persons on the basis of material available on record.  The 
informant  Sarbhanu  Begum  was  examined  as  PW1.  She  deposed  that  the 
incident took place in the month of Ramadan in last year. Her son Ashik Ali was 
returning to his residence from Fancy Bazar wherein he was working in a clothe 
store. PW 1 deposed that he went to watch Bihu function at Narengi Sporting 
Club and on the way he was called by Mohar but her son did not hear it so  
Mohar again called him and came from behind and punched at the back of his 
head. In the mean time Nijam came and assaulted her son. Her son lost his 
senses then the tenant of Tapan whose name was Hasan came and rescued her 
son and called her brother Nurul. Her brother chased Nizam. Then the son of 
Lakshmi called the informant and the informant came. The PW 1 saw crowed. 
Hamida and Halima tried to assault the PW 1. Nizam threw stones on the PW 1.  
The PW 1 got injury over her head and she became senseless. PW 1 was then 
brought to the police station from where she was brought to medical.  PW 1 
deposed  that  she  lodged  the  FIR.  Ex  1  is  the  FIR  and  Ext.  1(1)  was  the 
signature of the PW1.

In her cross examination PW1 admitted that at the time of the quarrel 
she was not present and she reached the place of occurrence after the quarrel 
was over.  The PW 1 in her cross examination admitted that when Nurul was 
about to chase Nizam to assault him she reached the place of occurrence. She 
further admitted that Nizam Ali told Nurul that his nephew assaulted him. Now 
from the evidence of PW 1 it is seen that she was not present at the time of the 
quarrel and only reached when the quarrel was over. It is seen that when she 
reached the place of occurrence she saw her brother Nurul chasing Nizam to 
assault him. So it is clear that what she told in her evidence in chief as PW 1 
regarding the assault of her son is hearsay from others and the facts regarding 
the assault of her son by the accused is not trustworthy without corroboration. 

8. The PW 2 Ashik Ali who was the alleged victim of the case in his evidence 
deposed  that  one  year  ago  at  around  8:30/9:00  pm he  was  coming  to  his 
residence from fancy Bazar with Bablu. On the way Mohar restraint him and 
punched three to four times. PW 2 admitted that he also punched. At that time 
Nizam who was the brother in law of Mohar came and assaulted him. Hamida 
and Halima came and also assaulted him. The nearby people called his uncle 
Nurul. Nurul pour water to him and the PW 2 gain his senses. Nizam flew from 
the  place  and  came  with  a  bamboo and  tried  to  hit  his  uncle  but  Hamida 
stopped him. PW 2 deposed that then his mother came and Hamida assaulted 
his mother causing injuries. 
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In his cross examination the PW 2 admitted that when Nurul came Nizam told 
him that his nephew assaulted him. Now if we read the evidence of PW 1 and 
PW 2 we can see that the PW 1 deposed that she got injury on her head by a 
stone  threw  by  Nizam but  the  PW 2  made  a  complete  different  statement 
deposing  that  Hamida  assaulted  his  mother  causing  injuries.  So  the  two 
witnesses  who  were  the  victims  of  the  case  are  contradicting  each  other 
regarding the injury caused by PW 1. 

9. The PW 3 Laxmi Devi in her evidence deposed that eight months ago she 
heard that  some quarrel  occurred in  between the son of  the informant  and 
Nizam and she also heard that Sarbhanu received injuries. 

In her cross examination she admitted that she did not know who assaulted 
whom.

10. The PW 4 Nurul Mandal in his evidence deposed that on 22-05-15 at about 
10 pm he was about to close his shop and suddenly one man informed him that 
his nephew was assaulted by some person near railway track. He went to that 
place wherein he heard that Nizam and Mohar assaulted his nephew. Then he 
chased Nizam but Nizam tried to assault him with a 10 feet bamboo. Nizam’s 
wife stopped Nizam and both fall in a drain. Nizam, his sister in law and his wife 
threw stones. PW 4 deposed that his sister was there and she received injury on 
her head with a stone. PW 4 then brought his sister to E.G. Nurshing home and 
after that his sister lodged the case. Now the PW 4 made a slight variation to 
the deposition made by the PW 1 and PW 2 stating that Nizam, his wife and 
sister in law threw stones which we had not found in the evidence of PW 1 and 
PW 2. From the evidence of PW 1 and PW 3 it is also seen that they had not  
seen the fact that  Ashik was assaulted by the accused persons since it  was 
appeared that both the PW 1 and PW 3 reached the alleged place of occurrence 
after the alleged assault on PW 2.  

11. PW 5 Gaji Ali deposed that on the day of the alleged incident he along with  
Ashik were sitting on the railway track Mohar came and assaulted Ashik. Then 
Nizam came and hit ashik with a lathi over his head and made a hole in his 
stomach. Ashik became senseless and PW 5 returned to his residence on the 
way he saw Ashik’s mother in a rickshaw whose head was bleeding.  When he 
asked her who assaulted her she told that Nizam assaulted her. Then PW 5 went 
to watch Bihu. Now on perusal of the evidence of PW 2 and PW 5 it is seen that  
the PW 2 has not deposed anything to the fact that he was sitting on railway 
track with the PW 5. The PW 2 had not even mentioned the presence of Gaji at 
the time of occurrence. Instead of Gaji the PW 2 mentioned the name of one 
Bablu who was with him at the time of occurrence who was not examined as 
witness in this case. Moreover the PW 2 had not whispered anything to the fact  
that Nizam hit him with lathi and made a hole in his stomach. Apart from that it 
is seen that the PW 5 left  the alleged place of occurrence as Ashik became 
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senseless and on the way he saw the PW 1 with an injury on her head and being 
asked she told the injury caused by Nizam. Now if we see the evidence of PW 1 
we  can  find  that  the  PW 1  admitted  her  presence  at  the  alleged  place  of 
occurrence after the quarrel was over so how it is possible that PW 5 saw the 
PW 1 on the way since he left  the place at the time when the quarrel  was 
alleged to be continued. So it is appeared that the PW 5 is not trustworthy.  

12. PW 6 Hasen Ali deposed that one year ago at around 10/11 pm he was in 
his residence and he heard hue and cry so he came out and saw that the son of  
Sharbhanu whose name was Ashraful was punched by Nizam. PW 6 deposed 
that he thereafter left that place and did not know what happened after wards. 

13. PW 7 Maher Ali  in his  evidence deposed that on the day of the alleged 
incident at around 10 pm he was coming after watching Bihu from Narengi. Near 
railway track Ashik uttered obscene words to him and when asked the reason or 
such utterance Ashik slapped him and so the PW 7 also slapped Ashik. After that 
Nizam came and stopped the quarrel and send him from that place. After that 
Nurul and the informant came and threw stones towards the residence of the 
PW 7. Later on PW 7 came to know that Ashik’s mother got injury on her head. 

In his cross examination the PW 7 deposed that Nizam only assaulted him.

14.  PW 8 Kalu Ali  deposed that  on the day of  the alleged incident  he was 
watching Bihu at Narengi, Ashik came and met him and after that Ashik went to 
his residence. After that PW 8 went to see whether Ashik reached his home or 
not and saw that Mohar and Nizam was assaulting Ashik near Bridge. After that 
PW 8  left  that  place.  On  perusal  of  the  evidence  of  PW 8  I  found  it  very 
unreliable that if a person was curious to know about other person to the fact 
whether he reached his home or not then how would he left the place after 
seeing that the person for whom he came to look was being assaulted by some 
other person.

15.  The PW 9 Dr.  Krishna  Kamal  Ghosh who was the medical  officer  in  his 
evidence  deposed  that  on  23-05-15  at  12:30  am Sarbhanu  and  Ashif  were 
brought  before  him  with  an  alleged  history  of  physical  assault  and  on 
examination of Sharbhanu Begum he found laceration over right parietal region 
of scalp of size 3 cm x .5 cm x .5cm. PW 9 further deposed that on examination  
of Ashif Ali he found bruises of 2 cm x 2 cm on right lateral side of forehead and  
bruises on left temporal region  of size 1 cm x 1.5 cm. PW 9 deposed that the 
injury was simple in nature caused by blunt object. The medical reports were 
exhibited as Ext. 2 and 3 and his signatures were exhibited as Ext. 2(1) and 
3(1). 

In his cross examination the PW 9 deposed that the injury may be caused by 
falling on ground. 
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16.  The  I/O of  the  case Lakheswar  Gogoi  was  examined  as  PW 10.  In  his 
evidence the PW 10 deposed that on 24-05-15 at about 4 pm the informant 
Sharbhanu  lodged  the  FIR  at  Noonmati  Police  station  and  the  O/C,  after 
registering the case directed the PW 10 to investigate the case. The PW 10 
recorded the statement of the informant and her son Ashik Ali  in the police 
station.  The  PW 10  deposed  that  before  lodging  the  FIR  the  injured  were 
medically examined on 22-05-15. The PW 10 visited the place of occurrence and 
draw the map. PW 10 recorded the statement of the witnesses ad search for the 
accused persons Nazimuddin Ali, Halima Begum and Hamida Begum. On 25-05-
15 the accused appeared at police station at 10 am and after interrogation they 
were arrested and was enlarged on bail  since the offences were bailable in 
nature. On 30-06-15 the medical report was collected by the PW 10 wherein the 
injury was stated to be simple and on the same day he filed the charge sheet 
against  accused  Nazimuddin  Ali,  Hamida  Begum  and  Halima  Begum  u/s 
341/323/34 of IPC. The sketch map was exhibited as Ext. 4 and the charge 
sheet was exhibited as Ext. 5. The signatures of PW 10 was exhibited as Ext. 
4(1) and 5(1). 

In his cross examination the PW 10 admitted that the informant had not told 
him that she became senseless. PW 10 further admitted that Hasen has not told 
him that Nizam assaulted. PW 10 further deposed that Hasen has told before 
him that at the time of the quarrel he was not present and he stopped the 
quarrel in between the parties. PW 10 deposed that as per his knowledge the 
accused also  lodged a  case against  the  informant  but  he did  not  know the 
present stage of that case. So going through the evidence of Hasen Ali and PW 
10 it  is  appeared to me that  the witness  Hasen Ali  has  made contradictory  
statement before police s he is not reliable uncorroborated.

17.  Now  on  perusal  of  the  evidence  it  is  seen  that  the  witnesses  are  not 
corroborating each other.  There was no seizure made from the part of I/O since 
it was alleged that bamboo and stones were used in the alleged assault. There 
was no explanation from the prosecution side as to the fact why the FIR was 
lodged after the delay of two days. It is true that the PW 1 and PW 2 sustained  
injury but the PW 9 in his cross examination admitted that the injuries may be 
sustained due to falling. In a criminal case the prosecution has to prove the case 
beyond all reasonable doubt against the accused but in this case the prosecution 
has not been able to prove the case beyond all reasonable doubt to make me 
believe that the accused person was involved to the charges leveled against 
them. Hence in my considered view I hold the opinion that the benefit should be 
given to the accused persons. and hence it is held that the accused persons 
Nizamuddin  Ali,  Hamida  Begum  and  Halima  Begum   were  not  guilty  u/s 
341/323/34 of IPC
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18.  Considering  the  nature  of  the  offence  and  other  attending  facts  and 
circumstances of this case the accused persons Nizamuddin Ali, Hamida Begum 
and Halima Begum are acquitted.

19. The bail bonds for Nizamuddin Ali, Hamida Begum and Halima Begum  shall 
be in force for six months.

20. Accordingly the case is disposed off on contest under the following order,

                                                

                                                    ORDER

In view of the evidence of the witness, the material available with the 
case record and the argument put forwarded by the Learned A.P.P.  and the 
learned counsel for the accused person I am of the opinion that the prosecution 
has failed to establish the case against  the accused Nizamuddin Ali,  Hamida 
Begum  and  Halima  Begum  as  alleged.  Hence  the  accused  Nizamuddin  Ali, 
Hamida  Begum  and  Halima  Begum  are  acquitted.   The  bail  bonds  for 
Nizamuddin  Ali,  Hamida Begum and Halima  Begum shall  be in  force for  six 
months. The case is disposed of on contest accordingly. 

Given under my hand and seal of this Court on this 3rd day of April 2017 
at Guwahati.

Dictated and corrected by me,

  Nayanjyoti Choudhury                            Nayanjyoti Choudhury

Judicial Magistrate First Class                     Judicial Magistrate First Class 

   Kamrup (M)                                                Kamrup (M) 
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                                              APPENDIX

(A) Prosecution Exhibits  :

Ext 1- FIR

Ext. 2,3- Medical report

Ext. 4- Map

Ext. 5- Charge sheet

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

              Nil 

(D) Prosecution Witness  :

               PW1— Sharbhanu Begum

 PW 2- Ashik Ali

 PW 3- Laxmi Devi

PW 4- Nurul Mandal

PW 5- Gaji Ali

PW 6- Hasen Ali

PW 7- Maher Ali

PW 8- Kalu Ali

PW 9- Dr. Krishna Kamal Ghosh

PW 10- Lakheswar Gogoi

8



9

 

(E) Defence Witness  :

Nil

(F) Court Witness  :

 Nil
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