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  J U D G M E N T

1. This  case  has  been  instituted  by  one,  Mr.  Kaifi  Anam,  on  behalf  of 

“Amricon  Agrovat  Private  Limited” (hereinafter  referred  to  as 

“complainant  company”),  against  one,  Shri  Nandu  Ghosh,  (hereinafter 

referred to as “accused”) under Section 138 of Negotiable Instrument Act, 

1881,  (hereinafter  referred  to  as  N.I  Act),  alleging  that  accused  had 

issued a cheque in favour of the complainant, which was dishonored by 

the drawee bank due to “Insufficient fund”.

Case of the Complainant:

2. The Complainant is a private limited company dealing with business of 

marketing and sales of poultry feed and accused has been in long time 

business  relationship  with the complainant  as  a dealer  of  products  of 

complainant company. During the course of business several transactions 

took place between the parties and some dues remained unpaid by the 

accused towards the complainant and when several requests were made 

to the accused to clear  the unpaid dues,  when the dues reached the 

amount of  Rs.  9,05,122/-  the complainant decided to stop transacting 

with the accused and when the said fact was intimated to the accused, 

the  accused  requested  the  complainant  not  to  do  that  and  issued  a 

cheque bearing No.  896596 dated 2-8-2013 for  Rs.  9.05122,  of  State 

Bank of India, Udaipur Branch, in favour of complainant in discharge of 

his liability towards the complainant. The said cheque was deposited for 

encashment in the Bank of complainant, i.e, ICICI Bank Limited, G.S Road 

Branch,  Gauhati,  but,  the  same  got  dishonoured  for  the  reason 

“insufficient fund” vide return Memo dated 28-9-2013. Subsequently, on 

26/10/2013, Demand Notice dated 26/10/2013 was sent to the accused 

by Registered Post  with Acknowledgement,  intimating  him the  fact  of 

dishonor of the cheque and also by asking him to pay the cheque amount 

within 15 days of receipt of Notice. The Notice was duly served upon the 

accused and the complainant also received a Reply to the Notice sent by 
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Advocate of the accused dated 2/12/2013, but, inspite of that when the 

accused failed to give any positive response to the complainant, finding 

no other alternative option instant complaint has been lodged against the 

accused under Section 138 of Negotiable Instrument Act, 1881.

3. After taking cognizance of offence under Section 138 of N.I Act, court 

issued  processes  to  the  accused.  Accused  entered  into  trial  upon 

receiving summons. Particulars of offence under Section 138 of N.I Act 

are read over and explained to the accused, to which he pleaded not 

guilty and claimed to be tried.

4. The Complainant  side has  adduced evidence of  one witness  only  and 

relied upon following documents in support of its claim:

Exhibit 1: Cheque bearing No 896596 dated 2-3-2013, 

Exhibit 2: Cheque Returning memo dated 28-9-2013 

Exhibit 3 series: Demand  Notice  along  with  postal  receipts 

dated 26-10-2013

Exhibit 4: Reply dated 2-12-2013

Exhibit 5 series: Complaint petition 

Exhibit 6: Certified  copy  of  order  of  court  dated 

30.1.15

Exhibit 7: Authority Letter issued in the name of PW1

5. The statement of accused was recorded under Section 313 of Cr.P.C. The 

accused  denied  any  existing  liability  towards  the  complainant.  The 

accused adduced evidence of three witnesses and relied upon following 

documentary evidences:

Exhibit A: Statement of Account 

Exhibit B: Photocopy of demand draft dated 5-1-2008

Exhibit C: Photocopy of demand draft dated 17-1-2009 

6. I have heard argument advanced by learned counsel for both the parties.

POINTS  FOR DETERMINATION:

7. In order to arrive at a definite conclusion regarding the matter in dispute 

between the parties, upon perusal of the case record and upon hearing 

both sides; I have framed  the following points for determinations:
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(i) Whether  the  complaint  petition  in  present  form  is 

maintainable? 

(ii) Whether  the  accused  issued  the  cheque  bearing  No. 

896596 dated 2-8-2013 for an amount of Rs. 9,05,122/- in 

favour of complainant company for the discharge of any 

legally enforceable debt/liability?

(iii) Whether  the  cheque  got  dishonoured  when  same  was 

presented in Bank?

(iv) Whether the accused received the Demand Notice issued 

by the complainant regarding dishonor of the cheque?

(v) Whether  the  accused  has  committed  the  offence 

punishable  under  Section  138  of  Negotiable  Instrument 

Act, 1881?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

Point For Determination No.(i):     

8. This case has been instituted by one, Mr. Kaifi Anam, on behalf of the 

complainant company, as its representative/authorized signatory, claiming 

that he has been duly authorized by the company vide Resolution of the 

Board of Director of the complainant company and the said person has 

also adduced evidence on behalf of the complainant as PW1. In order to 

show his  authorization,  Kaifi  Anam,  during his  evidence has produced 

before court a copy of Resolution of Board of Directors of the company as 

Exhibit  7.  On  the  other  hand,  during  argument  the  learned  defence 

counsel  raised question regarding  authority  of   Kaifi  Anam to  file  the 

complaint, claiming that the Exhibit 7 shows very clear that same was 

passed on 11/4/2015, which means that Kaifi Anam was authorized by 

Board Resolution dated 11-4-2015, whereas, the present complaint was 

filed by him on 12.12.2013 itself, meaning thereby that the person filing 

the case on the date of filing had no valid authority to file the case on 

behalf of the company. Relying upon one decision Hon’ble Madras High 

Court as held in M/S Medchl Chemical and Pharmaceutical Private  

Limited Vs  M/SM.M.T.C  Limited,  the  learned  defence  counsel 

contended that subsequent authorization of the said person will not cure 
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the  defect  of  his  non authorization,  which  is  apparent  on  record and 

under such circumstances cognizance taken against the accused was bad 

in law and accused deserves acquittal.

9. I have perused the decision relied upon by defence and upon perusing 

same it has become pertinent to mention here that against that judgment 

of Hon’ble Madras High Court, the respondent of that case had moved to 

Hon’ble Apex Court and accordingly, the Hon’ble Apex Court, by referring 

to one of its earlier decisions as held in, Associated Cement Company 

Limited Vs Keshavanand, (1998) 1SCC 687, held in the case before 

it, i.e, M/S M.M.T.C Ltd and Another Vs M/S Medchl Chemical and  

Pharmaceutical Private Limited , that 

“there  may  be  occasions  when  different  persons  can  

represent  the  company.  It  is  open  to  the  de  jure  

complainant company to seek permission of the court for  

sending any person to represent  the company in  court.  

Thus,  even  presuming,  that  initially  there  was  no  

authority, still the company can, at any stage, rectify that  

defect. At a subsequent stage the company can send a  

person who is competent to represent the company and  

on such ground complaint cannot be quashed.”

10. Thus, analyzing the facts of the present case and materials available on 

record in the light of aforesaid decision, I am of the considered opinion, 

that Kaifi Anam, who has filed the complaint , though has not produced 

any  Authorization  Letter,  showing  his  authorization  to  lodge  the 

complainant  on  the  date  of  filing  the  complaint  petition,  but,  the 

subsequent authorization given vide Authorization Letter dated 11.4.2015 

(Exhibit 7) gives him the very right to represent the complainant company 

in  this  case.  Accordingly,  I  find  that  complaint  petition  filed  by,  Kaifi  

Anam, on the strength of Exhibit 7, is very much maintainable.

11.  DECISION: The Complaint petition in present form is well maintainable.

Point For Determination No.(ii): 

12. The complainant as PW1 in his examination-in-chief has reiterated all the 

facts pleaded by him in the complaint  Petition as well  as of his  initial 
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deposition. The PW1 stated in his examination-in-chief that the accused 

had issued the cheque bearing No. 896596 dated 2/3/2013 for an amount 

of  Rs.  9,05,122/-  for  some of  the his  dues  in  relation his  dealership 

business with their company, but, when the same was presented in Bank 

for  encashment,  it  got  dishonoured  .During  cross  examination  PW1 

admitted that in the Reply to the Demand Notice the accused demanded 

from them the details of business transaction, but, they had not given the 

same to the accused. PW1 denied that generally they used to take blank 

cheque from person concerned as security before starting any business 

with such person and he also denied that they had started business with 

the accused also only after taking security from him. PW1 denied that 

except the signature, the complainant had filled up all the particulars in 

the  cheque in  question  and that  accused has  no liability  towards  the 

company and that for undue advantage this case has been falsely filed 

against  the accused.  PW1 admitted that  they have not submitted any 

details  account  of  balance  sheet  before  court  regarding  business 

transaction with the accused. 

13. On the other hand, the accused in his statement under Section 313 of 

Cr.P.C denied any existing liability towards the complainant company and 

claimed that he had given blank cheque as security to the complainant 

company  and  that  he  had  stopped  business  on  31-3-2011,  but, 

complainant failed to return him the cheque. The accused also adduced 

evidence of himself as DW1 and stated that Exhibit 2 was issued by him 

as  security  in  presence of  Bidubhushan,  the Regional  Manager  of  the 

company and Arpan Sarkar, one staff of the company, and that he had 

given one Demand Draft of Rs.3,60,000/- in favour of the company on 5-

11-2008 and company told him to take goods as and when goods become 

available. DW1 deposed that on 17-1-2009 he again issued a demand 

draft of Rs. 1,60,000/- in favour of complainant and on 1/5/2012 he told 

the company to supply goods for the aforesaid amount with intimation 

that otherwise he would stop business with their company and that he 

also asked for return of the blank cheque from the complainant. DW1 

further  stated  that  thereafter  he  had  received  one  Legal  Notice  and 
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receiving same he asked the company for Statement of Account/balance 

sheet and they provided him the same in form of Exhibit A. During cross 

examination  DW1  denied  all  the  suggestions  put  forwarded  by  the 

complainant side and denied that cheque was not issued in blank and 

that  same was not issued against  goods purchased in the year  2012-

2013. He also denied that Exhibit B and Exhibit C were not issued by him 

in favour of the complainant company. DW1 admitted that in his Reply to 

the Demand Notice he had never stated that cheque was never issued to 

the company in  the year  2013.  He,  however,  has  stated that  he had 

stated in his Reply that date of the cheque mentioned in the Notice was 

wrong and that he had issued the cheque in blank.

14. One Sri Arpan Sarkar, adduced evidence as DW2, and he stated that he 

know the accused as a dealer of the complainant and that he knows that 

when a new customer starts business with the complainant company, the 

company used to take blank cheque from such customer as security and 

when the accused started his business with the company, then, he also 

had issued blank cheque as security, which he had noticed in the file 

maintained in the name of the accused. During cross examination DW2 

stated that he worked under the complainant company, but, he has not 

submitted any document to show that he worked under the complainant 

company. He stated that he never had taken any cheque from anyone 

while working as an employee of complainant company and that cheques 

were  taken  by  the  Management  of  the  company.  DW2  denied  that 

complainant  company  has  no  practice  of  taking  blank  cheque  from 

customer as security and that no cheque was taken from accused also as 

security and that he never worked in the complainant company.

15. One,  Sri  Nirmal  Chandra  Ghosh,  is  examined  as  DW3  and  he  in  his 

examination-in-chief  has  stated  that  he  knows the  accused,  who  was 

having  transaction  with  the  complainant  company.  He  deposed  that 

during monthly meetings of the company he had noticed blank security 

cheque and blank stamp papers in the File of the company maintained in 

the name of accused and that complainant company had send the Exhibit 

A (Statement) to the accused. The witness during his cross examination 
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admitted that he had not produced before court any document showing 

his  earlier  employment  in  the  complainant  company  and  that  while 

working in the complainant company he had not been entrusted with the 

work of taking cheque and that he had not sent any Account Statement 

to the accused.

16. Now, let us analyze the evidences discussed above in the light of relevant 

provisions  of  law.  Section  139  of  N.I  Act  raises  presumption  that 

whenever a cheque is issued by any person, then there is debt or liability 

of that person in favour of the person to whom the cheque is issued. 

Though  such  presumption  is  always  rebuttable  in  nature,  the  initial 

presumption always lies in favour of the Complainant. When the initial 

presumption favours Complainant, the subsequent onus of proof shifts to 

the accused person, who has to rebut the claim of complainant that he 

has no legally enforceable debt or liability towards the Complainant. At 

the same time the law is also settled as held in various decisions, like, 

Krishna  Janardhan  Bhat  Vs  Dattatraya  G,  Hegde,  2008  STPL  

2464 SC and (ii) Amulya Patowary Vs Amarendra Choudhury ,  

2013  (5)  GLT  201,  that  though  issuance  of  cheque  raises  a 

presumption that the accused issued the cheque  for the discharge of  a 

debt or liability, the cheque did not give rise to presumption that there 

was an existing legally enforceable liability

17. Now,  analyzing  the  materials  on  record  in  the  light  of  aforesaid 

propositions  of  law it  appears  first  of  all  that  the  complainant  in  his 

complaint  petition  and  during  his  evidence  never  has  given  any 

explanation to that effect how the total liability of accused comes to a 

figure of Rs.9,05,122/- .It appears that the PW1 simply has stated that 

against some due to the company the accused had issued the cheque in 

question. Admittedly, the complainant has neither produced any books of 

Accounts  or  statements  of  Accounts,  nor,  produced  any  document 

showing liability of the accused to the extent of Rs.9,05,122/-. On the 

other hand, the accused has produced before court one Statement of 

Account, as Exhibit A, claiming that same had been provided to him by 

the  complainant  company  and  he  also  very  categorically  claimed  that 
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while  receiving  the  Demand  Notice  he  has  specifically  replied  that 

statement of Account given to him was not correct and defective and that 

the  cheque  in  question was  issued  as  security.  Materials  available  on 

record shows, against the Reply of accused no counter reply was given by 

the complainant ,rather, the PW1 has stated that the company had not 

provided the accused any Statement of Account. In this regard, I am of 

the  considered  opinion  that  if  no  statement  of  Account  as  stated  by 

accused in his Reply had been provided by the company and also not 

been defective ,  then,  the complainant  company ought  to  have given 

counter-reply  to  that  effect  to  the Reply  given by accused.  Again,  as 

appears, regarding the Exhibit A, though the accused claimed that same 

is incorrect, thereby raising question regarding authenticity of same, in 

spite of that the complainant side has failed to bring any Statement of 

Account,  which according  to  it,  is  or  ought  to  have  been the  correct 

statement.  In  this  regard,  due  to  non  production  of  such  statement 

before court by the complainant side, I would like to rely upon provision 

refer  to  Section 114(g)  of  the Indian  Evidence  Act,  1872,which 

provides that –

“The court may presume the existence of any fact which it thinks  

likely to have happened, regard being had to common course of  

natural events, human conduce and public and private business,  

in their relation to the facts of the particular case-

(g) evidence which could be and is not produced 

would, if produced, be unfavorable to the person 

who withholds it.

18. Thus, analyzing the materials in the light of aforesaid provision of law, I 

find  that  failure of  complainant  to produce the Statement of  Account, 

which according to them is the true one, raises doubt on the complainant 

regarding  existing  liability  of  accused  to  the  extent  of  Rs.  9,05,122/. 

Regarding the matter  in issue I would like to place reliance upon the 

decision of Hon’ble Gauhati High Court as held in Jose Pullan Vs Uma 

Jasrasaria @ Agarwal Proprietor of Kojani’s  Dhankheti  2011 4  

GauLR 9 , wherein it is held that:
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“complainant having failed to prove giving the amount of money  

by him to the accused by adducing any substantial evidence, i.e  

documentary evidence, it can very well be said that there is no  

liability of accused towards complainant.“

19. Analyzing the evidence on record in  the light  of  aforesaid decision,  it 

transpires that  the PW1 has failed to produce any document  showing 

liability of accused to the extent of Rs. 9,05,122/-, which is a very huge 

amount and the said fact has been admitted by PW1 during his cross 

examination. 

20. Thus, on the basis of discussion made above, I find that even after denial 

by accused as to liability to such extent and even on their  claim that 

Statement of Account was defective and that the cheque in question was 

issued as security, as the complainant having failed to produce before 

court any statement of Account/Ledger Account, I find that complainant 

failed to prove the very basis out of which he claimed that accused has 

legally enforceable liability towards it. On the other hand, it appears that 

the accused has very  categorically  in  his  evidence has stated that  on 

1/1/2012 he had specifically asked for return of the cheque said to be 

issued  as  security,  but,  thereafter  he received the Notice,  and record 

shows, the complainant side failed to cross examine the DW1 on such 

fact,  for  which  such  fact  remain  unrebutted.  Thus,  evidence  of  DW1 

regarding issuance of the cheque in question as security, coupled with 

evidence  of  DW2  and  DW3  that  complainant  company  used  to  take 

security cheques from parties at the time of starting business with anyone 

and most importantly, failure of complainant to produce before court any 

documentary evidence showing liability of the accused to the extent of 

Rs. 9,05,122/-for which the cheque of said amount is alleged to be issued 

by the accused- raise every possibility as to issuance of the cheque in 

question by the accused as security, not against any of his liability.

21. Considering the materials before Court in the light of aforesaid decision, I 

find that in the present case the, complainant has failed to prove any 

legally enforceable debt of accused towards it at the time of issuance of 

the cheque in question, whereas, from the materials brought before court 
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by the accused , I find that accused had been successfully to raise any 

probability in his favour as to issuance of the cheque as security and not 

for discharging any of his legally enforceable liabilities/debts.

Point For Determination No.(ii):

22. The Complainant as PW1, has deposed that the cheque-in-question was 

presented for encashment at ICICI Bank, G.S Road Branch, Gauhati, but, 

the  same  got  dishonoured  due  to  the  reason  “insufficient  fund”  vide 

Return Memo dated 28-9-013. The PW1 has produced before Court the 

Cheque  Return  Memo  as  Exhibit  2.  Record  shows  that  during  cross 

examination of PW1 the defence failed to raise any question regarding 

dishonour of the cheque and as such the evidence adduced by PW1 to 

that effect remain un-rebutted. On the other hand, from the materials 

available  before  this  Court,  it  appears  that  the  accused  during  his 

statement  under  Section  313  of  Cr.P.C  never  denied  the  fact  as  to 

dishonour of the cheque and rather stated that same was intimated to 

him by issuing Notice by the complainant.

23. Now, coming to relevant provision of law, let me have a look at Section 

146 of the Negotiable instrument Act, 1881. Section 146 of the Negotiable 

Instruments Act, 1881 provides for a statutory presumption as regards 

the genuineness of the Cheque Return Memo issued by Bank. Hence, on 

the  basis  of  aforesaid  provision  of  law  it  is  held  that  the  cheque  in 

question was dishonoured due to insufficient fund in the account of the 

accused. 

24. DECISION: The cheque got dishonored when same was presented for 

encashment.

Point For Determination No.(iii):

25. The Complainant (PW1) has contended that on 26-10-2013 he had sent 

demand  Notice  to  the  accused  through  Registered  Post  with  A/D 

demanding payment of the cheque amount within 15 days from date of 

receipt of such Notice. The said Notice along with the Postal receipt are 

produced before Court as Exhibit  4. It  has further been contended by 

PW1 that Notice was duly received by the accused and had also given 

Reply to same through his Advocate. On the other hand, the accused in 
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his statement under Section 313 of Cr.P.C admitted receiving the Demand 

Notice  issued  by  the  Complainant.  As  per  Section  58  of  Indian 

Evidence Act, 1972 “facts admitted need not be proved.” Thus, it 

can very well be said that the accused received the demand notice issued 

by the complainant regarding the dishonour of the cheque.

26. DECISION: The Notice was duly issued on time and same was received 

by the accused.

Points For Determination No.(v):

27. The offence under Section 138 of Negotiable Instrument Act, 1881, is 

complete on the satisfaction of certain conditions,  which are that- the 

cheque has to be issued on the account maintained by the accused and 

that the cheque has to be issued for the discharge of a debt or liability. It 

is  further  provided  that  the  said  cheque  has  to  be  deposited  within 

six/three months of its issuance or within its validity and that the notice 

regarding the dishonour of the cheque for insufficient funds ought to be 

given within 30 days of the receipt of information regarding the dishonor 

and that complaint is filed by payee or holder in due course of the cheque 

in question.  On the basis of decision arrived in Point for Determination 

No. (ii) it can be said that the Complainant has failed to satisfy the Court 

that accused issued the cheque for any of his legally enforceable debt 

towards the complainant. Thus, it can be said that complainant has failed 

show that all the ingredients of Section 138 of N.I has been complied 

with. Thus, I am of the considered opinion that the Complainant failed to 

prove  commission  of  offence  under  section  138  of  the  Negotiable 

Instruments  Act, 1881 by the accused. Hence, I find the accused not 

guilty for commission of offence under Section 138 of the N.I Act.

28. DECISION: Accused has not committed any offence under Section 138 

of N.I Act, 1881 and he is acquitted of the charges leveled against him.

29. The bail bond furnished by the accused is extended for a period of six 

months from today.

30. The case is disposed of on contest.

31. Given under my hand and seal of this court on this 4th day of April, 2017. 
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Judicial Magistrate First Class

Kamrup(M)

Gauhati

A P P E N D I X

(A) Prosecution Witnesses:  

PW1: Mr.  Kaifi  Anam  (Representative  of 

complainant)

(B) Defense Witnesses  :        

DW1: Sri Nanu Ghosh

DW2: Sri Arpan Sarkar

DW3: Sri Nirmal Chandra Ghosh

(C) Court Witnesses:              

Nil

(D) Prosecution Exhibits:  

Exhibit 1: Cheque bearing No 896596 dated 2-3-2013, 

Exhibit 2: Cheque Returning memo dated 28-9-2013 

Exhibit 3 series: Demand Notice along with postal receipts dated 26-

10-2013

Exhibit 4: Reply dated 2-12-2013

Exhibit 5 series: Complaint petition 

Exhibit 6: Certified copy of order of court dated 30-1-15

Exhibit 7: Authority Letter issued in the name of PW1

(E) Defence Exhibits  :  

Exhibit A: Statement of Account 

Exhibit B: Photocopy of demand draft dated 5-1-2008

Exhibit C: Photocopy of  demand draft dated  17-1-2009  

      (F)    Court Exhibits:             

 Nil

      (G)    Material Exhibits:          

 Nil
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  Judicial Magistrate First Class

Kamrup (M)


