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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M): GAUHATI

Reference Case No. G.R. 471/2012

                        Under Section   447/336/506/34 of   I.P.C  

S T A T E

-Vs-

1. Shri Arun Kalita

Son of Late Nauman Kalita

2. Sri Samir Choudhury

Son of Late Nurul Hussain Choudhury

3. Shri Sankar Kalita

Son of Sri Bhubaneswar Kalita

All are residents of: 

Punjabari Bishnu Nagar

P.S: Satgaon

District: Kamrup(M)

…………..Accused persons

Present:

Smti Munmee Neog

Judicial Magistrate First Class,

Kamrup (M) Guwahati.

Appeared:

For the State:     1. Shri D. Nath, Learned Addl. P.P.

For the accused: 1. Smti U Salma,

2.         Mr. Biswajeet Khound
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3. Mr. A. Syed,

 Learned Advocates

Date of Evidence:  1/6/15, 10/08/16, 15/12/16       

Date of argument:  30/3/2017

Date of judgment: 4/04/2017

JUDGMENT

PROSECUTION CASE:

1. On 31-12-2011  at  about  12  o’clock  at  night  accused,  Sri  Arun  Kalita 

armed with pistol entered into the residential compound of informant, Sri Paban 

Thakuria.  Thereafter also on 7-1-2012 at  about 11 O’  clock at night  accused 

started pelting stones at the house of the informant, which resulted into damage 

of  window  glasses  of  the  house  of  the  informant  and  also  to  his  newly 

constructed house. The accused persons completely destroyed the boundary wall 

of the house of the informant and even attempted to murder the informant and 

his driver. As a result of attack made by the accused persons the driver of the 

accused got injury and was also hospitalized.

2. In this regard, the informant lodged an FIR before Satgaon Police Station 

on the very next date and the police investigated into the allegation levelled by 

the informant. After completion of the investigation, the police submitted charge 

sheet against Arun Kalita,  Sankar Kalita and Sri  Samir Choudhury as accused 

persons under section 447/336/506/34 of IPC. 

Proceeding of the Case

3.  During  trial,  the particulars  of  the  offences  punishable  under  section 

447/336/506/34 of IPC were explained to the accused persons, to which all of 

them pleaded not guilty and claimed trial. 

Evidence for the prosecution:

4. The prosecution examined four witnesses which includes the informant 

cum victim of the case and also the Investigating Officer and relied upon certain 

documentary evidences:

Examination of the accused under section 313 of the Code of Criminal 

Procedure, 1973
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5.  With a view to enabling the accused persons to explain personally the 

incriminating materials appearing in evidence against them, questions were put 

to the accused and they denied everything. All the accused persons declined to 

adduce any evidence.

Points for determinations:

6.  I have heard arguments from the learned Additional P. P. and the learned 

Defence Counsel and perused the records of the case in a meticulous manner. 

The points for determination in the case are:

(I) Whether  the  accused  persons  in  furtherance  of  their  common 

intention on 7-1-2012 at about 11 O’ clock at night, at Punjabari, 

under  Satagon  Police  Station,  committed  criminal  trespass  by 

entering  into  the  property  of  the  informant  with  intent  to 

intimidate, insult or annoy the victims and thereby had committed 

an offence under Section 447 read with Section 34 of the IPC?

(II) Whether on same date, time and place the accused persons in 

furtherance of common intention acted so rashly and negligently 

so as to endanger human life and personal safety of others and 

thereby had committed an offence under Section 336 read with 

Section 34 of IPC?

(III) Whether  on same date,  time and place in  furtherance of  their 

common  intention  the  accused  persons  committed  criminal 

intimidation by threatening the informant with dire consequence 

and thereby had committed offence under Section 506 read with 

Section 34 of IPC?

DISCUSSION, DECISION AND REASONS THEREOF 

7. The informant of this case who also happens to be one of the victims, Sri 

Paban Thakuria, is examined as PW1, who stated during his examination-in-chief 

that on 31-12-2011 in between 11 to 12 A.M he saw accused Arun Kalita long 

with his two other associates breaking the boundary wall of his house and when 

he tried to prevent them from doing such illegal activities, the accused persons 

with dao( a sharp cutting weapon) axe etc. in their hand chased him with a view 

to assault  him. PW1 stated that the accused persons also had beaten up his 

driver and then he left the place of occurrence.  PW1 deposed that on 7-1-2012 

also the same incident was repeated and accused, Arun Kailta and two of his 
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associates had broken glasses of his window and due to such incident on the 

very next date he lodged FIR. During cross examination the PW1 stated that in 

his FIR he had stated nothing except stating that on 31-12-2011 accused, Arun 

Kalita  loaded with arms entered into his compound and that he also never had 

stated that  along with Arun Kalita there were two other persons. PW1 admitted 

that he had never stated in the FIR that accused along with two other associates 

had broken glasses of his windows. He admitted further that he had not lodged 

FIR after the alleged incident of 31-12-2011. PW1 denied that  he had never 

stated before police  that  accused,  Arun Kalita  and two of  his  associates had 

broken his  boundary wall  and that he had also not  stated before police that 

accused  entered  into  his  boundary  with  pistol  in  his  hand.  The  informant, 

however, admitted that he never stated before police regarding involvement of 

accused, Samir Choudhury and Shankar Kalita, and that he had not noticed them 

in both the dates of the incident. He also stated that he has no objection if those  

two accused persons are acquitted of the charges levelled against them.

8. PW2, Sri Deepak Thapa, in his examination-in-chief has deposed that he 

is the driver to the car of the informant and he knows accused Arun Kalita, but, 

does not know the co accused persons. He deposed that the incident took place 

in between 11 to 11:30 A.M of 31/12/2011, when he and the informant were 

coming  by  their  car  from Goalpara  and  just  entered  into  the  house  of  the 

informant.  He  stated  that  he  had  seen accused,  Arun Kalita,  and  two  other 

persons damaging the  boundary wall made of tin and bamboo. He stated that 

when he tried to restrained them in doing such act, accused Arun Kalita and two 

of his associates  punched him, beaten him with lathi, as a result of which he got 

severe  injury.  He  stated  further  that  on  the  very  next  date  he  went  for  his 

medical treatment and that he was never interrogated by police regarding the 

incident of 31-12-2012, rather, police came to interrogate him only after lodging 

of  FIR  by  the  informant  after  the  incident  of  7-1-2012.  During  his  cross 

examination the PW2 stated that since last 7 years he has been engaged as a 

driver of the informant and sometimes he used to stay in the house of informant. 

He denied that he had never stated before police that he had seen accused, Arun 

Kalita and two of his associates  damaging informant’s boundary made of tin and 

bamboo and that  he had also  not  stated that  while  he tried  to  restrain  the 

accused persons doing such illegal acts, the accused persons punched him and 
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beaten him up. He also denied that no such incident as alleged to have taken 

place on 31-12-2011 had ever been taken place and that he had deposed falsely 

at  the behest  of  the informant.  PW2 admitted that  he does not know Samir 

Choudhury and Shankar Kalita and that he had not seen any injury Report in this 

case regarding his injuries.

9. Sri Ashim Thakuria, wife of the informant adduced evidence as PW3 and 

she during her examination-in-chief has stated that on 31-12-2011 the incident 

took place at their house at Panjabari and on that day stones were being thrown 

towards the second floor of their house and later on scuffle took place between 

her husband and the accused persons and at this she went incident the house. 

The witness stated further that later on police came on the basis of information 

given by her husband and seized pieces of broken glasses from the place of 

occurrence. During her cross examination the witness denied that that she had 

not stated before police regarding the incident of 31-12-2011. She denied that 

she had never stated before police that accused persons had entered into their 

compound and that they had assaulted her husband.

10. The investigating officer of this case, Mr. Isha Haque Ali, is examined by 

prosecution as PW4, who deposed that during investigation he visited the place 

of  occurrence,  recorded  statements  of  witnesses  and  on  completion  of 

investigation finding sufficient materials to proceed against the accused persons 

laid charge-sheet against the accused persons. During cross examination the I/O 

stated that the FIR was lodged when the incident took place for the first time. He 

stated that  he had not produced before court the seized articles and that he 

came to know that accused persons assaulted the informant with a “khonti” (an 

instrument of digging land), though he had not noticed any injury on the victim. 

The I/O further stated that he had not taken the victim for medical treatment 

and he forgot why he had not taken him for medical treatment. He denied that 

he had not investigated the incident properly.

11. Upon analysing evidences of all the witnesses it appears first of all that 

the informant/victim in his FIR has stated that on 31-12-2011 the accused, Arun 

Kalita had entered into his compound with a pistol in his hand and on 7-1-2012 

again the accused entered into his house and started pelting stones at his house 

and that the accused also threatened him and attempted to murder his driver, 

whereas, during his evidence before court he alleged that  on 31-12-2011 he had 
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seen accused Arun kalita and two other persons breaking his boundary wall  and 

when he tried to restrain them they chased him with “dao” and axe in their 

hands in an attempt to assault him and that the accused persons had beaten up 

the driver of his car. Thus, it  appears that the informant who in his FIR has 

alleged only accused, Arun Kalita, entering into his compound with a pistol on the 

night of 31-12-2011, altogether has deposed differently regarding the incident of 

31-12-2011 during his evidence before court. Though it is settled position of law 

that FIR cannot be an encyclopaedia of all  the facts, but, altogether different 

facts brought before court than that of the facts raised in the FIR raises doubt on 

credibility of PW1. Thus, considering such inconsistent statements of PW1, I find 

that he cannot be relied upon wholly and for that, I find that there is necessity to 

go for  corroboration of evidence adduced by PW1. Accordingly,  analysing the 

evidences of  other  witnesses,  it  appears that  PW2 also by stating something 

differently from that of the allegations levelled in  the FIR has stated that on 31-

12-11  he  had  seen  accused,  Arun  Kalita  and  his  associates  breaking  the 

boundary wall made of tin and bamboo. Similarly, Upon analysis of evidence of 

Ashmin  Thakuria  (PW3),  the wife  of  informant,  it  appears  that  she  has  also 

deposed that on 31-12-2011 stones were thrown towards their second floor and 

that  scuffle  took place between the accused and her  husband,  whereas,  FIR 

lodged by the informant (PW1) is totally silent regarding any such incident of 31-

12-2011 as deposed by PW2 and PW3.

12. In view of foregoing discussion it appears that neither PW1, nor, PW2, nor 

the PW3 is wholly reliable to believe on his/her version in its entirety. Again, upon 

careful scrutiny of the materials on record , I find it pertinent to mention here 

that that the facts narrated by PW1 regarding incident of 31-12-2011, shows that 

the  incident  alleged  by  him  was  very  much  serious  in  nature,  as  there  is 

allegation on accused entering into his compound with pistol  in his hand and 

there is also allegation of  attempt of murder upon the accused person, but, it is 

very surprising that even after such serious incident the informant failed to lodge 

any FIR immediately after the incident of 31-12-2011 and had only lodged the 

FIR after about one week. Thus, delay in lodging FIR also raises doubt regarding 

the allegations levelled by the informant. 

13. Thus, on the basis of foregoing discussion it appears that the material 

before court is non consistent enough to believe the prosecution version and it 
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can be said that none of the witnesses is wholly reliable .In view of same, I am 

of the considered opinion that it will be highly unsafe to rely upon evidence of 

such witnesses, who are not wholly reliable, in order to determine the guilt of the 

accused persons. 

14. Thus,  it  can  be  said  that  the  prosecution  failed  to  prove  beyond 

reasonable  doubt  the  alleged  commission  of  the  offences  by  the  accused 

persons. In the result, I hold that the prosecution side has failed to bring home 

the charges u/s 447/336/506/34 of I.P.C. against the accused persons beyond all 

reasonable doubt.  Hence, I find them not guilty.

ORDER

15. The  accused  persons  are  acquitted  of  the  offences  punishable  u/s 

447/336/506/34 I.P.C. and all of them are set at liberty forthwith.  

16. The bail bonds of the accused persons shall be extended till a period of 

six months form today. 

17.   Given under my hand and seal of this court on this 4th day of April, 2017.

(Munmee Neog)

Judicial Magistrate First Class,

Kamrup (M), Gauhati
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A P P E N D I X

(A) Prosecution Witnesses:  
PW1: Sri Paban Thakuria (Informant cum Victim)

PW2: Sri Deepak Thapa

PW3: Sri Ashmin Thakuria

PW4: Mr. Isha Haque Ali (Investigating Officer)     

     (B)      Defence Witnesses:        

NIl

(C)     Court Witnesses:            
Nil

     (D)     Prosecution Exhibits:
Exhibit 1: FIR, wherein Exhibit 1(1) is the signature of 

informant

Exhibit 2: Charge-sheet, wherein , Exhibit 2(1) is the 
signature of I/O 

(E)     Defence Exhibits:            
Nil

(F)     Court Exhibits:             
 Nil

     (G)    Material Exhibits:          
Nil

Judicial Magistrate First Class

                                                                   Kamrup(M)


