
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP(M): 

GAUHATI

Present:

Smti Munmee Neog

Judicial Magistrate First Class,

Kamrup (M) Gauhati

Case No. G.R. 7570/2012

                        Under Section   447/323 of   I.P.C  

S T A T E

-Vs-

1. Shri Ratul Medhi

Son of Late Debiram Medhi

Resident of Azara

P.S: Azara

Kamrup (M)

………… Accused person

Appeared:

For the State:     Shri D.Nath, Learned  Addl. P.P.

For the accused: Sri N. Haloi, Learned Advocate

Date of Evidence:  4/6/2016,18/11/2016, 

6/3/2017       

Date of argument: 30/03/2017

Date of judgment:  06/04/2017



 J U D G M E N T

Prosecution Case:.

1. On 21-07-2012 at about 7 A.M dispute arose between Sri Arup Medhi, 

(hereinafter  referred as  “informant”)  and  Sri  Ratul  Medhi,(hereinafter 

referred  to  as  “accused”)  regarding  draining  out  of  rain  water  and 

accused came running towards their  house, trespassed into the house 

and started uttered filthy languages towards the informant.  After that 

accused  attempted to kill the informant  and tried to stab him with a 

hoe, but, the stab unfortunately fell on his right hand, which resulted into 

severe  bleeding  from his  hand.  Accused,  then fled  from the  place  of 

occurrence  and  the  informant/victim  was  taken  into  hospital  for 

treatment.

2. Upon  receiving  the  FIR  lodged  by  the  informant  with  regard  to  the 

aforesaid allegations on 21-7-2012, Azara Police Case No 162/2012 under 

Section  447/324  of  IPC,  was  registered.  The  Investigating  Officer 

(hereinafter, in short, referred to as I/O) visited the place of occurrence, 

recorded statements of witnesses, got the victim medically examined and 

finding  sufficient  evidence  to  proceed  with  the  accused  person  laid 

charge-sheet against the accused person above named to stand trial in 

the court under Section 447/323 of IPC.

Proceeding:

3. The accused person appeared before the court. Particulars of offences 

under Sections 447/323 of IPC were explained to the accused person, to 

which he pleaded not guilty and claimed to be tried.

4. The prosecution side has examined five witnesses including the victim of 

the alleged offences. Statements of accused person were recorded under 

Section 313 of  Cr.P.C,  wherein he  pleaded total  denial.  However,  the 

defence declined to adduce any evidence.

5. I have heard argument advanced by Learned Addl. Public Prosecutor as 

well as the Learned Counsel for the defence.

Points for determination:

6. Whether the accused person at 7 A.M of 21-07-2012 at Sonapara, under 

Azara Police Station,
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(i) committed  criminal  trespass  by  entering  into  the  house  of  the 

informant/victim with intent to commit an offence or to intimidate 

or  insult  or  annoy  the  victim/informant  and  thereby  had 

committed offence under Section 447 of IPC;

(ii) voluntarily  caused  simple  hurt  to  the  victim  and  thereby  had 

committed offence under Section 323 of IPC;

Decisions, Decisions and reasons thereof:

7. To establish the culpability of the accused person, the prosecution side 

has  examined  the  informant,  Sri  Arup  Medhi,  as  PW1,  who  in  his 

examination-in-chief has stated that at about 7: 30 A.M of one day in 

2012, when , Sri Karuna Medhi ,uncle of the informant, was cutting a 

drain so as to drain out the rain water  filled in the courtyard, the accused 

came and started altercating with his uncle and during such altercations, 

when the accused tried to stab the uncle of the informant with a  hoe the 

informant made an attempt to catch the same and at this he got injury on 

his right hand. He stated further that he had given thumb impression in 

the FIR, as at that relevant point of time there was injury on his hand. 

During  cross  examination  PW1 stated  that  his  house  is  situated after 

passing two housed from the house of his uncle and he was at his home 

when his uncle was cutting the drain and only on hearing hue and cry he 

reached the place of  occurrence.  The witness denied that  he got  the 

injury from the hoe on the hand of his uncle. PW1 stated that at that 

relevant time his grandmother, Smti Sarada Medhi, his father, Bipin Medhi 

and his uncle , Karuna Medhi were present.

8. Sri Sarada Medhi @ Smti Khiroda Medhi, is examined by prosecution as 

PW2 and she in her evidence deposed that  when her grandson, Arup 

Medhi (informant), her son Bipin Medhi and Karuna Medhi,  were trying to 

make  out  a  way  for  draining  out  of  rain  water,  the  accused  started 

altercating with them and he also tried to attack the opposite parties with 

the hoe in his hand and at this  the hoe touched the hand of, Arup Medhi, 

which resulted into injury on the hand of Arup Medhi, and then he was 

taken into hospital. During cross examination she stated that she went to 

the place of  occurrence after  her  sons.  She  denied that  she  had not 

witnessed when stab of the hoe falls on the hand of Arup and denied that 
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victim got injury on his hand from the hoe available with her son and not 

from the hoe available in the hands of accused.

9. PW3, Sri Karuna Medhi, in his examination-in-chief has stated that one 

day in the rainy season of 2012, he along with his two brothers and one 

cousin  was  trying  to  drain  out  rain  water  and  at  that  the  accused 

restrained them and tried to assault him with a hoe. He stated further 

that when the accused was prevented from doing same the stab of the 

hoe falls on the hand of, Arup Medhi, and he got injury, for which he was 

taken into hospital. During cross examination the PW3 denied that they 

had quarrel with the accused since past regarding a road. He stated that 

on that day they went to drain out water and the hoe was in the hand of 

Bipin Medhi. He denied that the victim got injury from the hoe available in 

the hand of Bipin Medhi. PW3 stated that victim got injury on his right 

hand and that except their own family members, no one was present in 

the place of occurrence.

10. The  Medical  Officer  (hereinafter  in  short,  referred  to  as  M/O),  Dr. 

Dhrubajyoti Baruah, is examined as PW4. He deposed that on 21-7-2012 

on requisition of Police, patient, namely, Arup Medhi was examined by Dr. 

Poluma Brahma, and he had submitted the medical Report of the patient, 

which is marked as Exhibit 2. As per the Report the officer concerned, 

who had examined the patient the following injuries were found on the 

patient :

(a) one lacerated injury over right hand measuring  (4 X 1 X 1) cm;

(b) swelling on back of the neck;

(c) ecyhmosis in the front of neck measuring (6 x 3 ) cm

The M/O opined that the injuries were of simple type, probably caused by 

blunt object. During cross examination the witness stated that he had 

submitted the Report on the basis of Register maintained in their office.

11. The  Investigating  Officer  of  the  case,  Md  Jainal-uddin  Ahmed,  is 

examined by prosecution as PW5. The I/O deposed in his evidence that 

after  entrusted  with  the  duty  of  investigation  he  visited  the  place  of 

occurrence, recorded statements of the witnesses, sent the victim for his 

Medical  treatment,.  The I/O further deposed that  accused person was 

arrested  by  him  and  on  completion  of  preliminary  investigation  he 

submitted the Case Diary to the Officer-In-Charge of his Police Station 
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and later on S.I of Police, Biren Gogoi, had laid the charge-sheet against  

the accused person. The I/O identified signature of S.I Biren Gogoi, in the 

Exhibit 3, i.e, the charge-sheet, as Exhibit 3(1). During cross examination 

the I/O stated that he had not recorded statement of one person other 

than family members of the informant, but, he forgot his name. He stated 

that he had not seized any article from the place of occurrence and that 

he had also not examined the person who had written the FIR. He denied 

that he had not done the investigation properly. 

12. Now, let us have a look to the relevant provisions of law, under which the 

accused is alleged to have committed the offence-

(i) Coming to the provision of Section 447 of Indian Penal Code,  

it is quite apparent in the said provision that to attract same the  

accused must have to enter  into the property in possession of  

another  with  an intent  to  commit  on offence or  to  intimidate,  

insult or annoy any person in possession of such property

(ii) And, the provision of Section 323 of IPC is attracted in case of  

accused causing hurt voluntarily to any person. 

13. Analysing  the  evidences  discussed  above  in  the  light  of  aforesaid 

propositions of law it appears that the evidences of all the prosecution 

witnesses are very much consistent enough.  It appears that as stated in 

the FIR, which was lodged for levelling allegations against the accused 

person, during evidence also the informant as PW1 has reiterated the 

same facts alleging that he got injury on his right hand due to one stab of 

a hoe which was aimed towards his uncle, Karuna Medhi, but, when he 

tried to prevent the accused from attacking his uncle the stab fell on his 

right hand and he got injury.  The fact that injury was caused to victim, 

Arup Medhi, due to such stab of hoe of the accused person has also been 

corroborated by PW2 and PW3. All the three witnesses, i.e, PW1, PW2 

and PW3 also corroborated the fact that due to injuries caused to the 

victim he was taken to hospital for his medical treatment. The evidence of 

Medical Officer (PW4) also gives force to the claim of prosecution by way 

of  corroboration of  the fact that injury caused to victim/informant,  Sri 

Arup Medhi, though he stated that simple injury was probably caused by 

blunt object. The M/O, who claimed to have given the Report on the basis 

of  Register  maintained  at  their  Office,  deposed  regarding  injuries  on 
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informant/victim as lacerated injury over his right hand, measuring (4 X 1 

X 1) cm. Careful scrutiny of the evidences also show that all the witnesses 

further  corroborated the fact  regarding the time of  occurrence of  the 

alleged incident and also regarding the place of occurrence of the incident 

thereby strengthening the claim of prosecution.

14. Upon further scrutiny of evidence of witnesses it appears that the defence 

has put suggestion to witnesses that PW1 got the injuries on his right 

hand from a hoe, which is not in the hands of accused, but, in the hands 

of other person, which in my opinion, also implies that out of the incident 

alleged to have taken place, in fact, some injury was caused by a hoe to 

the victim. On the other hand, defence though cross examined all  the 

prosecution witnesses, but, nothing material could be elicited from the 

cross examination which would discredit the witnesses and which will led 

me to disbelieve such witnesses. 

15. The defence also claimed acquittal of the accused on the basis of the fact 

that as per opinion of Medical Officer, i.e, PW4, injuries were caused by 

blunt object, whereas, prosecution claimed that injury was due to stab of 

a hoe, which is not a blunt object and further that no such blunt object 

has been seized by the Investigating authority. In this regard, I am of the 

considered opinion that the M/O has opined only probability of using blunt 

object in causing the injury and in my considered opinion, object is not 

always necessarily to be seized by Investigating Agency and further, from 

evidence of M/O fact remains that simple injury was caused to the victim. 

In my considered opinion, failure of prosecution to bring on record any 

such object used in causing injury to the victim, cannot be a ground to 

disbelieve the fact that injury was caused to the victim/informant due to 

such act of accused. 

16. The defence contended that PW1, PW2 and PW3, being family members 

-they are interested witnesses, whom cannot be relied upon and further 

that  non  examining  one  witness,  namely,  Bipin  Medhi,  who  was  also 

alleged to be present on the place of occurrence, adversely effects the 

prosecution case, In this regard, the defence relied upon the decision of 

Hon’ble High Court of Gauhati as held in,  Rofiqul Islam Vs State of  

Assam (2011) 3 GLT 745.
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17. I have perused the judgment relied upon by defence and it appears to me 

that facts and circumstances of that case is not similar to facts of this 

case and as such same cannot be held to be entirely applicable to the 

present case. In this regard, I am of the considered opinion that here, 

prosecution has examined all  other witnesses who were alleged to be 

present  in  the  place  of  occurrence  and  finding  sufficient  material 

regarding  involvement  of  accused  from the  existing  evidence  itself  it 

might not have examined one more witness and further, it is not on the 

part of defence to point out who are the material witnesses who ought to 

have  been examined  by  prosecution.  That  apart,  if  defence  wants  to 

create doubt due to non-examination of that particular witness, it ought 

to have cross examined the I/O of this case regarding non examining that 

witness, but, as appears, it failed to do the same even after getting ample 

opportunities for the same.  Moreover, considering the plea of defence 

that prosecution has examined all the interested witnesses, who are the 

family members of victim/informant, this plea as to non examining, Bipin 

Medhi, appears to be contradictory, as said, Bipin Medhi, is none but, the 

father of the victim.  Further, the fact of being witnesses from the same 

family -cannot be considered as  criterion for raising question regarding 

credibility of witnesses, as otherwise, the defence even after their cross 

examination failed to shake their credibility.

18. Thus, upon analyzing all the evidences meticulously the fact remains that 

the  prosecution  case  regarding  simple  injury  caused  upon  the 

informant/victim by the accused person. However, prosecution has failed 

to bring on record any material to show that the accused had voluntarily 

caused simple hurt to the victim. Rather, materials before court show that 

the  accused  never  intended  to  cause  hurt  voluntarily  to  the  victim. 

However, at the same time the fact of causing injury to the victim due to 

act of accused cannot at all be ignored. It appears to me that the injury 

caused to the victim is the result of criminal force used by the accused, 

which is without any grave or sudden provocation from the accused and 

for that the accused is liable for his such act. In the result, I find and hold 

that  the  prosecution  side  has  not  been able  to  establish  any  offence 

under Section 323 of IPC, but, succeeded in establishing the offence U/S 

352  of  I.P.C.  against  accused  person  beyond  all  reasonable  doubt. 
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Accordingly, he is found guilty for commission of offence under Section 

352 of IPC. However, it appears that the prosecution has failed to show 

any ingredient of offences as alleged under Section 447 of IPC against 

the  aforesaid  accused  person.  Witnesses  remain  silent  regarding  such 

allegations. The accused is accordingly acquitted of the charge of offence 

under Section 447 of Indian Penal Code.  

19. The prosecution has failed to prove his any previous conviction of the 

accused.  Thus,  considering  the  facts  and  circumstances  of  the  case, 

nature  of  the  offence  and  considering  the  young  age  and  overall 

character of the accused, I am inclined to extend the benefit of Section 3 

of  The Probation of  Offenders Act,  1958, to the accused. Accordingly, 

after due admonition I deem it fit to release the accused.

20. Give a free copy of judgment to the accused persons immediately.  

21. Given under my hand and seal of this court on this 6th day of April, 2017.  

Judicial Magistrate First Class

Kamrup(M)

Gauhati
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A P P E N D I X

(A) Prosecution Witnesses:  

PW1: Mr. Arup Medhi (Informant cum victim)

PW2: Mrs. Khiroda @ Sarada Medhi 

PW3: Sri Karuna Medhi

PW4: Dr. Dhrubajyoti Baruah(Medical Officer)

PW5: Mr. Jainaluddin Ahmed (Investigating Officer)

(B) Defence Witnesses  :        

 Nil

(C) Court Witnesses:              

 Nil

(D) Prosecution Exhibits:  

Exhibit 1: FIR , wherein Exhibit 1(1) is the signature of 

informant

Exhibit 2: Medical Report, wherein, Exhibit 2(1) is the 

signature of the Medical Officer preparing the 

Report

Exhibit 3: Charge-sheet, wherein, Exhibit 3(1) is the signature 

of the I/O

(E) Defence Exhibits  :            

Nil

(F) Court Exhibits:               

 Nil

(G) Material Exhibits:            

Nil

Judicial Magistrate First Class

Kamrup(M)
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