
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Saturday, the 01st day of April, 2017

Title Suit 76 of 2011

Chandra Prakash Goenka,
s/o Late Indra Chand Goenka,
r/o H. No. 73,
Lakhra Road, 
Kahilipara, 
Guwahati – 18,
Kamrup(M), Assam. ………… Plaintiff

-versus-

1. Meera Biswas,
w/o Dhananjay Biswas,
r/o Garchuk, Guwahati.
2. Md. Rubul Hussain,
3. Md. Hobibur Rahman,
4. Md. Badaruddin Ali,
All r/o Garchuk, 
Guwahati. ………… Defendants

This suit coming on for final hearing on 04-06-2016 and arguments on 01-03-

2017 in the presence of –

Mr. A. Sancheti and Mr. S. Sarmah, Learned Advocates for the plaintiff; and 

None for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This is a suit for declaration, recovery of possession and permanent injunction.

2. The vignette of the parties’ strife, as it then was, is enumerated as hereunder.

3. Plaintiff owns and possesses 1B-2K-10L (20.0 Are) land covered by dag no. 238 
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(old) 1482 (new) of  patta  no. 116 (old) 288 (new) of village Fatasil  under Jalukbari 

mouza  (hereinafter ‘the suit land’). Plaintiff’s father originally purchased the suit land 

from Uma Bezbaruah vide a registered sale deed bearing no. 5239 dated 06-05-1979. 

The plaintiff’s father obtained possession of the suit land, mutated his name and the 

district authority permitted the plaintiff’s father to run a stone quarry in the suit land. 

After the death of plaintiff’s father, the plaintiff continued the business of stone quarry 

after the plaintiff obtained mutation by virtue of inheritance. The  dag  and  patta  nos. 

were changed during settlement operation and the plaintiff regularly paid land revenue. 

In 2004, the government of  Assam imposed a ban on earth-cutting and running of 

stone-quarry in private land. The plaintiff closed down his stone-quarry. One Dhanjay 

Biswas, husband of defendant no.1, worked as a driver of plaintiff’s truck. In November,  

2008,  taking  advantage  of  closure  of  stone-quarry,  defendant  no.1  along  with  her 

husband and other defendants illegally entered into the suit land and raised structures 

thereon and occupied the same without any authority of law. The plaintiff lodged an FIR 

but to no avail. On 01-12-2010, the plaintiff asked the defendants to vacate the suit 

land but they claimed title over the suit land and threatened the plaintiff. Plaintiff’s right,  

title, interest being clouded over the suit  land, he was compelled to file the suit for 

declaration, recovery of possession and permanent injunction. Hence the suit.

4. The defendant no.2, 3 and 4 filed their joint written-statement contending that 

the suit is not maintainable, suit is barred by limitation, suit is bad for non-joinder of 

parties and is  not  properly  valued.  The defendants denied the plaintiff’s  allegations. 

Answering  defendants  contend  that  they purchased  the possession  of  the  suit  land 

about 15-16 years back and the suit land is a government land and that it is completely 

separated from the plaintiff’s land by a road on the west side and a pucca wall with land 

of defendant no.1 on southern side. Defendants prayed for dismissal of the suit with 

costs.

5. Vide order dated 03-12-2013, the suit proceeded exparte against the defendant 

no.1.

6. Upon the pleadings, the following issues were framed by my learned predessor-

in-Court on 14-07-2014.

1. Whether there is cause of action for the suit?

2. Whether the suit is maintainable in its present form and manner?

3. Whether the suit is barred by limitation?

4. Whether the suit is bad for defect of parties?

5. Whether the plaintiff has right, title and interest over the suit land?
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6. Whether the plaintiff is entitled to recovery of khas possession of the suit 

land?

7. Whether the plaintiff is entitled to the decree and/or relief as prayed for?

7. The plaintiff  Chandra Prakash Goenka has adduced his evidence-on-affidavit as 

P.W.1 and tendered as many as 12 documents as Exhibits. The cross-examination of 

P.W.1 is treated as declined vide order dated 05-09-2016. Defendants did not adduce 

any evidence.

8. I have heard learned counsel for the plaintiff.  I have perused the case-record 

including the evidence-on-record and documents meticulously. My decision on the issues 

is given below.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE No. 2

9. The  answering  defendants  have  merely  stated  in  written-statement  that  the 

plaintiff's suit is not maintainable but it has not specifically pleaded as to how and in 

what manner, the suit is not maintainable either in law or on facts. The suit is, thus, 

maintainable in its present form and manner. This issue is answered in the affirmative 

and in favour of the plaintiff.

ISSUE No. 4

10. Except taking a plea that  the suit  is  bad for  non-joinder of  parties,  there is  

nothing in the written-statement to hold as to for whose absence the constitution of the 

suit is defective. Hence, the suit is not bad for defect of parties. This issue is decided in  

the negative and for the plaintiff.

ISSUES No. 5   and   6  

11. These two issues, so co-related, are taken up together for the sake of brevity.

12. The  plaintiff’s  suit  is  for  declaration,  recovery  of  possession  and  permanent 

injunction. Plaintiff seeks a declaration of his ownership of suit land as well as recovery  

of possession of the said land.

13. Plaintiff Chandra Prakash Goenka as P.W.1 has adduced his evidence-on-affidavit 

by reiterating the contentions made in the plaint. To substantiate his contentions, P.W.1 

has identified the registered sale deed dated 06-05-1979 as Exhibit 1, order dated 21-

02-1980 as  Exhibit 2,  jamabandi as  Exhibit 3,  periodic  khiraj  lease as  Exhibit 4, 

mutation certificates as Exhibits 5 and 6,  kutcha patta as Exhibit 7, joint verification 

report as Exhibit 8, application for FIR as Exhibit 9, FIR as Exhibit 10, land revenue 
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paying receipts as  Exhibits 11 and  11(1) and GMC tax receipt as  Exhibit 12. The 

evidence of P.W.1 remained unrebutted.

14. What  emerges  out  of  the  pleadings,  evidence-on-record  and  the  arguments 

founded  thereon  is  that  the  plaintiff’s  father  purchased  the  suit  land  from  Uma 

Bujarbaruah vide  Exhibit 1.  Plaintiff’s father also obtained mutation vide  Exhibit 2 

mutation order. Plaintiff’s father’s name was recorded at serial no. 6 in the relevant  

record-of-rights as reflected in Exhibit 3 jamabandi. After death fo plaintiff’s father, the 

plaintiff has been paying land revenue vide Exhibits 5, 6 and 11, 11(1).

15. There  is  no  cross-examination  of  P.W.s  by  any  of  the  defendants  as  the 

defendant no. 1 did not appear to contest the suit despite service of summons, and the 

answering defendant did not cross-examine the P.W.1, as such, the facts deposed by 

the P.W.s have remained unrebutted.

16. The validity, execution, enforceability and legality of the sale deed marked as 

Exhibit 1  is not assailed. The perusal of said  Exhibit 1  clearly shows that the Uma 

Bujarbaruah executed the sale deed in respect of the suit land to the plaintiff on a valid  

consideration and with delivery of possession. It appears from the Exhibit 1 sale deed 

that the registering authority has endorsed the due execution of the sale deed by the 

vendor, who admitted the contents of the same and put his signatures. Therefore, the 

presumption has to be drawn in favour of due execution of said Exhibit 1 as well as the 

contents thereof. The  Exhibit 1 sale deed is sufficiently proved. The  Exhibit 1  is a 

registered sale deed, as such, it conveys good right, title and interest of the vendor over  

the the suit land to the plaintiff’s father and after his death, to the plaintiff by way of 

inhertiance.

17. Now, the question is whether the plaintiff is entitled to recover the possession of 

the suit land? To answer the question, the test is to find whether the plaintiff was in 

possession of the suit land before his alleged dispossession?

18. P.W.1’s evidence reveals that after the closure of stone-quarry, the defendants 

occupied  the suit  land illegally  by  constructing  structures  thereon.  P.W.1’s  evidence 

further  reveals  that  he  lodged  FIR  against  such  trespassing.  P.W.1’s  evidence  also 

reveals  that  when  he  confronted  defendants  to  vacate  the  suit  land,  the  latter 

threatened the former.

19. All these facts along with the unassailed Exhibits points that the suit land was in 

possession of the plaintiff till his dispossession on or about November, 2008, which land 

the plaintiff is entitled to recover by evicting the defendants from thereon. The plea 

taken by the answering defendants that they purchased the possession of government 
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land concerning dag no. 601 (old)/705 (new) 15-16 years back is not substantiated by 

any form of evidence, hence, such a plea fails.

20. Having regard to the factual emanations as well as the evidence and in view of 

the discussions made hereinabove, in my measured opinion, I hold that the plaintiff is 

entitled to a declaration of his right, title and interest in respect of the suit land and the  

plaintiff is also entitled to recover possession of the suit land by evicting the defendants 

from thereon.

21. Section 34 of the Specific Relief Act, 1963   (hereinafter the Act), provides that the 

plaintiff must be entitled to any legal character or to any right to property. This is a suit  

for declaration of right, title and interest whereupon the plaintiff filed the suit after his 

right over the immoveable property was clouded. The present suit for declaration of  

plaintiff’s right, title and interest does not confer any new rights upon the plaintiff, it 

merely declares what he had before.

22. Coupling the pleading of the parties and the decisions so arrived at from the 

foregoing issues, it can be safely inferred that the plaintiff is entitled to the decree of 

declaration, recovery of possession and permanent injunction as prayed for. Needless to 

say, the suit is entitled to be decreed with costs. This issue is decided in the affirmative 

and for the plaintiff.

ISSUE No. 3

23. This is a suit for declaration, recovery of possession and injunction.

24. The first cause of action for the suit is alleged to have been arisen in November, 

2008.  The  pleadings  and  the  evidence-on-record  reveals  that  the  plaintiff’s  father 

purchased the suit land in 1979.

25. Plaintiff is claiming recovery of possession of the suit land. Clearly, the suit is 

governed by Article 65 of the Limitation Act. Article 65 envisages that when the suit is 

for possession of immoveable property based on title, the period of limitation is twelve 

years. As the instant suit was filed on 21-03-2011, therefore, it is pellucid that the suit is 

within the period of limitation as the plaintiff has asserted his right to recover possession 

within twelve years from the date of dispossession. Hence, the suit is not barred by law 

of limitation. This issue is decided in the negative and for the plaintiff.

ISSUES No. 1   and   7  

26. The pleadings of the parties referred to here-in-before at the time of narration of 

facts of the respective cases of the parties and the evidences so deposed as well as the 

discussion in the foregoing issues clearly establish that the plaintiff’s suit has a definite  
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cause of action. Accordingly, the plaintiff is entitled to a decree and relief(s) as outlined  

in the operative part. Needless to add, the suit is entitled to be decreed with costs.

27. Both the issues are decided in the affirmative and for the plaintiff.

O R D E R

28. The suit is decreed on minimal contest with costs. It is decreed and declared that 

the plaintiff has right, title and interest over the suit land. It is decreed that the plaintiff 

shall recover  khas  possession of the suit land by evicting the defendants, their men, 

materials, etc. from thereon. The defendants, their agents, servants, workmen, etc. are 

restrained, by way of permanent injunction, from raising any structures upon or from 

alienating the suit land.

29. PREPARE a decree accordingly.

GIVEN under my hand and seal of this Court on this  01st day of April, 2017 at 

Kamrup (M), Guwahati.

     (A. J. BORAH)
      Civil Judge No. 2,
      Kamrup (M).
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APPENDIX

Exhibits of the Plaintiff 

Exhibit 1 – Sale Deed
Exhibit 2 – Order dated 21-02-1980
Exhibit 3 – Jamabandi
Exhibit 4 – Periodic Khiraj Lease
Exhibits 5, 6 – Mutation Certificates
Exhibit 7 – Kutcha Patta
Exhibit 8 – Joint Verification Report
Exhibit 9 – Application for lodging FIR
Exhibit 10 – FIR
Exhibits 11, 11(1) – Land Revenue Receipts
Exhibit 12 – GMC Tax Receipt

Exhibits of the Defendant

None

Plaintiff witnesses

P.W.1 – Chandra Prakash Goenka

Defendant witnesses

None

Civil Judge No. 2
Kamrup (M).
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