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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M): GAUHATI

Reference Case No. G.R. 10046/2010

                        Under Section   447/427 of   I.P.C  

S T A T E

-Vs-

1. Md Altaf Ahmed

Son of Late Aziz Ahmed 

Resident of Sixmile

P.S: Dispur

District: Kamrup(M)

…………..Accused person

Present:

Smti Munmee Neog

Judicial Magistrate First Class,

Kamrup (M) Guwahati.

Appeared:

For the State:     1. Mr. D. Nath, Learned Addl. P.P.

For the accused: 1. Mr. M. Haque, Learned Advocate

Date of Evidence:  4/5/13, 24/8/13, 17/10/13, 15/3/17 

Date of argument:  1/4/2017

Date of judgment: 10/04/2017
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JUDGMENT

PROSECUTION CASE:

1. On the night of 19th December, 2010, the informant, Smti Parmita Deka, 

was informed that some persons had entered into their land with heavy vehicles 

and damaged the boundary walls with an attempt to grab the land. On the very 

next day morning, the informant went to the plot and noticed that the entire 

stretch of  boundary  wall,  worth  more  than Rs.  1  lakh,  had been completely 

destroyed.  Finding  herself  in  such  a  situation  ,  the  informant  immediately 

contacted various persons  present there including other nearby plot owners and 

came to know that one Mr. Altaf @ Babu and his henchmen were involved in the 

aforesaid criminal act. The informant contacted said Mr. Altaf and he admitted 

that he had engaged the JCB, but, pretended that he had engaged that vehicle 

for road development only and while doing so, same had damaged the wall.

2. In this regard, the informant lodged an FIR before Satgaon Police Station 

on the very next date and the police investigated into the allegation levelled by 

the informant. After completion of the investigation, the police submitted charge 

sheet against Mr. Altaf @ Babu, as accused person under section 447/336/506/34 

of IPC. 

Proceeding of the Case

3.  During  trial,  the particulars  of  the  offences  punishable  under  section 

447/227 of IPC were explained to the accused person, to which he pleaded not 

guilty and claimed trial. 

Evidence for the prosecution:

4. The  prosecution  has  examined  four  witnesses,  which  includes  the 

informant and also the Investigating Officer and relied upon certain documentary 

evidences.

Examination of the accused under section 313 of the Code of Criminal 

Procedure, 1973

5.  With a view to enabling the accused person to explain personally the 

incriminating materials appearing in evidence against him, questions were put to 

the accused and he denied everything. The accused person declined to adduce 

any evidence.
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Points for determinations:

6.  I have heard arguments advanced by the learned Additional P. P. and the 

learned Defence Counsel and perused the records of the case in a meticulous 

manner. The points for determination in the case are:

(I) Whether the accused person on night of 19-12-2010 at Juripar, 

under  Dispur  Police  Station,  committed  criminal  trespass  by 

entering into the property of the husband of the informant with 

intent  to  intimidate,  insult  or  annoy  the  victim  and  thereby 

committed an offence under Section 447 read with Section 34 of 

the IPC?

(II) Whether  on  same  date,  time  and  place  the  accused  person 

committed mischief  with  regard to  property  of  husband of  the 

informant and thereby committed offence under Section 427 of 

IPC?

DISCUSSION, DECISION AND REASONS THEREOF :

7. The informant of this case Smti Parmita Deka, is examined as PW1, who 

stated during her examination-in-chief that on 19-12-2010, she was informed by 

one Biswajit Goswami, over telephone that boundary wall of their plot of land 

situated at Juripar had been destroyed  and on the basis of such information on 

the very next day morning she along with one of their family friends, namely, P.C 

Choudhury, went to the said plot of land. PW1 stated that on being asked she 

was informed that one person named Altaf was doing work of road development 

and his JCB had damaged their boundary wall. The PW1 further stated that at 

that  time  Altaf  arrived  at  the  place  and  told  that  his  JCB  inadvertently  had 

damaged their wall, which, according to the PW1, cannot at all is believable. She 

deposed that she had lodged the FIR only on 22-12-2010 and that police had not 

interrogated her. During cross examination PW1 denied that he has stated before 

police that after two days only she went to see the plot. She stated that she had 

never  seen  destroying  of  their  boundary  wall  and  that  she  was  informed 

regarding the same by Biswajit Goswami. The witness further stated that she 

does not know if one, Radha Raman Khetwal, who had taken possession of three 

plots of land, had engaged the accused for developing road towards his plots of 

land and that accidently their wall got damaged.
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8. One Sri Biswajit Goswami, adduced evidence as PW2 and stated during 

his examination-in-chief that he went to the place of occurrence on the date of 

incident and that after knowing the incident he informed Dispur Police Station 

regarding the incident and one S.I of Police came and asked the JCB driver the 

name of his owner and he told the name of Altaf. He stated that knowing the fact  

regarding destruction of the boundary wall of plot No 19, he went to the place of 

occurrence and when he reached the place of occurrence already the boundary 

wall was damaged totally. He stated further that Police called Altaf by collecting 

his phone number from the driver of the JCB and accordingly, Altaf came to the 

place pf occurrence. During cross examination PW2 stated that it was dark at the 

time of the incident and when he reached the place of occurrence already the 

wall  was totally  damaged. He admitted that he has stated before police that 

accused  had  told  him  that  the  driver  of  the  JCB  accidently  damaged  the 

boundary wall while carrying work on the road.

9. PW3, Sri  Prashanta  Shekhar  Deka,  during his  examination-in-chief  has 

stated that he came to know about the incident on 20-12-2010 and her sister, 

who is the complainant of this case, has informed her that, Biswajit Goswami, 

had informed her that  with the help of  a JCB,  the boundary wall  of  land of  

husband  of  her  sister  was  damaged.  He  stated  that  on  20-12-2010 only  he 

reached the place of occurrence and had noticed that the boundary was in total 

damaged condition. PW3 deposed further that after being enquired from other 

persons he came to know that in the earlier night on the instruction of accused, 

the boundary wall  was damaged. During cross examination he stated that he 

went to the place of occurrence on 20-12-2010 and 22-12-2010. He stated that 

he only heard about the incident from his sister and that he had not witnessed 

the  alleged  incident.  He  showed  his  ignorance  regarding  any  civil  dispute 

between the parties and admitted that his sister informed him that accused and 

complainant had entered into a settlement.

10. The investigating officer of this case, Mr. Kalyan Baruah, is examined by 

prosecution as PW4, who deposed that during investigation he visited the place 

of  occurrence,  recorded  statements  of  witnesses  and  on  completion  of 

preliminary investigation he submitted the Case Diary to the Officer-in-charge 

and later on S.I, Sri Dimbeswar Thakuria, finding sufficient materials to proceed 

against the accused person laid charge-sheet against the accused person. During 
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cross examination the I/O stated that he did not find the accused in the place of 

occurrence, rather, when he called him, he came to the place pf occurrence. The 

I/O stated that he does not know, who is the registered owner of the JCB. He 

denied that he had not done the investigation properly. 

11. Upon analysing evidences of all the witnesses it appears first of all that 

the  informant  in  her  evidence  deposed  that  she  got  information  regarding 

incident over telephone from one, Biswajit Goswami, and accordingly, on the very 

next  date  only  she  went  to  the  place  of  occurrence.  Thus,  it  appears  that 

evidence  of  PW1  is  not  direct  evidence  and  hearsay  only  she  having  not 

witnessed  the  incident  and  only  had  heard  the  incident  from  others.  Now, 

analysing the evidence of Biswajit Goswami, i.e, PW2, from whom the informant 

claimed to have heard about the incident, it appears that he also stated that 

hearing about the incident that boundary wall of Plot No 19 was being damaged 

with the help of a JCB, he went to the place of occurrence and that when he 

reached the place of occurrence it was dark and the boundary wall had already 

been completely damaged. Thus, it appears that from whom the informant had 

heard about the incident was also not an eye witness to the alleged incident and 

his evidence is also hearsay, having no evidentiary value.  Analysing further it 

transpires  that  apart  from  PW1  and  PW2,  the  other  witness  examined  by 

prosecution is PW3, but, his evidence also appears to be hearsay, who is stated 

to have heard about the incident from the informant, who also in turn had not 

witnessed the alleged incident.

12. In view of foregoing discussion it appears that neither PW1, nor, PW2 and 

PW3 are eye witnesses to the incident and their evidences are hearsay only, for 

which  their  evidences  have  no  evidentiary  value.  On the  other  hand,  record 

shows that accused during his statement under Section 313 of Cr.P.C denied that 

he is the owner of the JCB, which was alleged to have caused damage to the 

boundary  walls  of  the  land  of  husband  of  the  informant,  and  the  I/O  also 

admitted that he had not enquired the fact who is the registered owner of the 

JCB.  Record  shows  that  prosecution  failed  to  prove  that  the  accused  is  the 

registered owner of the JCB or that under the instruction of the accused, the 

driver  of  the  vehicle  had  destroyed  the  boundary  walls  as  alleged.  The 

prosecution also failed to bring on record the driver of the JCB vehicle for his 

evidence,  who is  alleged to  have been found by police also on the place of 
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occurrence,  to  establish  any relation  between the  driver  of  the JCB and  the 

accused  as alleged by it. 

13. Apart  from all  above  it  appears  that  the  informant,  who  alleged  that 

incident had taken place on 19-12-2010 and also claimed that she had gone to 

the place of occurrence on the very next day morning, i.e, on 20/12/2010, had 

lodged the FIR only on 22-12-2010 without giving any reason/explanation for the 

delay caused in lodging the FIR. In my considered opinion, delay in lodging the 

FIR without any explanation to that effect raises doubt on the prosecution case. 

14. Thus, on the basis of discussion made above it appears that the materials 

before court is not satisfactory enough to believe the prosecution version. In 

view of same, I am of the considered opinion that it will be highly unsafe to rely 

upon  evidences  of  such  witnesses,  which  are  merely  hearsay,  in  order  to 

determine the guilt of the accused person. 

15. Thus,  it  can  be  said  that  the  prosecution  failed  to  prove  beyond 

reasonable doubt the alleged commission of the offences by the accused person. 

In the result,  I  hold  that  the  prosecution side has failed  to  bring home the 

charges u/s 447/427 of I.P.C. against the accused person beyond all reasonable 

doubt.  Hence, I find him not guilty.

ORDER

16. The accused person is acquitted of the offences punishable u/s 447/427 

I.P.C. and he is  set at liberty forthwith.  

17. The bail bonds of the accused person shall be extended till a period of six 

months form today. 

18.   Given under my hand and seal of this court on this 10th day of April, 

2017.

(Munmee Neog)

Judicial Magistrate First Class,

Kamrup (M), Gauhati
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A P P E N D I X

(A) Prosecution Witnesses:  
PW1: Sri Parmita Deka (Informant)

PW2: Sri Biswajit Goswami

PW3: Sri Prashanta Sekhar Deka

PW4: Mr. Kalyan Borah (Investigating Officer)     

     (B)      Defence Witnesses:        

Nil

(C)     Court Witnesses:            
Nil

     (D)     Prosecution Exhibits:
Exhibit 1: FIR, wherein Exhibit 1(1) is the signature of 

informant

Exhibit 2: Charge-sheet, wherein, Exhibit 2(1) is the signature 
of I/O 

(E)     Defence Exhibits:            
Nil

(F)     Court Exhibits:             
 Nil

     (G)    Material Exhibits:          
Nil

Judicial Magistrate First Class

                                                                   Kamrup(M)


