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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R. CASE NO.  8560 of 2008 

u/s 406/34, IPC read with section 7, Essential Commodities Act 

 
State 

    v. 

1. Sri Subhash Das 

2. Sri Bhadreswar Tamuli 

3. Sri Mohan Das ...      Accused 

Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on  :       17.05.14 
24.06.14 

  26.03.15 
12.10.15 
23.12.15 
06.02.16 
10.03.17 

                Arguments heard on   :        27.03.17 

     Judgment delivered on : 10.04.17 

Appearing for the Prosecution: Assistant Public Prosecutor, Sri S. Zahir. 

Appearing for the Defence : Sri P. Sharma. 

JUDGMENT 

1. The accused persons, Sri Subhash Das, Sri Bhadreswar Tamuli and Sri 

Mohan Das, have stood trial for offences punishable under sections 406/34 of the 

Indian Penal Code (hereinafter called IPC) read with section 7 of the Essential 

Commodities Act. 

Allegation 

2. The instant case was initiated by Md. Motinur Rahman, Inspector, 

Food, Civil Supplies and Consumer Affairs who lodged an ejahar before the 

Officer-in-Charge, Bureau of Investigation (Economic Offences) [hereinafter 

called BI(EO)] alleging inter alia that in pursuance to Govt. Letter No. 
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FSA.146/06/Pt.151 dated 05.02.2008, he undertook an inquiry against M/S 

Brahmaputra S.S. Ltd., Dergaon under Golaghat district for alleged malpractices 

in connection with PDS/TPDS commodities. 

3. Some documents of M/S Brahmaputra S.S. Ltd were earlier seized by 

Sri T.C. Dutta, Zonal Joint Registrar of Co-operative Societies, Jorhat relating to 

the lifting and distribution of PDS/TPDS commodities. On 29.03.2008, the 

Informant seized the documents from Sri T.C. Dutta. 

4. Thereafter, on 10.11.2008, the Informant visited M/S Brahmaputra 

S.S. Ltd and interrogated some Fair Price Shop dealers under it. He checked and 

cross-checked the documents relating to APL and BPL rice. He found out that the 

President, Secretary and the Salesman of M/S Brahamputra S.S. Ltd were 

involved in malpractices related to APL and BPL rice. They diverted 158 (one 

hundred and fifty eight) quintals of APL rice and 72.4 (seventy two decimal four) 

quintals of BPL rice from the PDS/TPDS network into the black market during 

2006-07 and thereby contravened Clauses 19 and 23 of The Assam Public 

Distribution of Articles Order, 1982 as well as clause 6 (4) of The Public 

Distribution System (Control) Order, 2001.     

Information and Investigation 

5. The ejahar was registered as BI(EO) P.S. Case No. 15/08 under 

sections 120-B/406/420, IPC read with section 7, Essential Commodities Act. 

After investigation, the police submitted charge-sheet against the accused, Sri 

Subhash Das, Sri Bhadreswar Tamuli and Sri Mohan Das, under the same 

sections.  

Trial 

6. On appearance of the accused persons, copies were furnished to 

them as per section 207, Criminal Procedure Code (hereinafter called CrPC). After 

hearing both sides and on perusal of the materials forwarded with the police 

report, a formal charge under section 406, IPC read with section 7, Essential 

Commodities Act was framed against the accused. The charge was read over and 

explained to them to which they pleaded not guilty and claimed to be tried. 
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7. During the course of the trial, the prosecution examined 9 (nine) 

witnesses including the Informant and the Investigating Officer. The prosecution 

also exhibited the Ejahar, the Seizure Lists and the Charge-Sheet.  

8. On completion of the prosecution evidence, the accused were 

examined under section 313, CrPC. They denied the allegations. The defence, 

however, did not adduce evidence. 

9. I have heard the arguments of both sides. I have also carefully gone 

through all the evidence adduced on record. 

POINTS FOR DETERMINATION 

10. Though my learned predecessor-in-office framed charge under section 

406, IPC read with section 7, Essential Commodities Act, it appears on perusal of 

the Case Record that the offence was alleged to have been committed in 

furtherance of the accused persons’ common intention. Hence the following 

points are taken up for consideration. 

a. Whether the accused persons, during the period of 2006-07, being 
entrusted with the distribution of APL and BPL rice in M/S 
Brahmaputra S.S. Ltd, in furtherance of their common intention, 
converted it to their own use and thereby committed an offence 
punishable under sections 406/34, IPC? 

b. Whether the accused persons, during the same period, by 
diverting APL and BPL rice from the PDS/TPDS network into the 
black market, contravened Clauses 19 and 23 of The Assam Public 
Distribution of Articles Order, 1982 as well as clause 6 (4) of The 
Public Distribution System (Control) Order, 2001 and thereby 
committed an offence punishable under section 7, Essential 
Commodities Act? 

 
DECISIONS AND REASONS THEREOF 

11. As pointed out earlier, the prosecution summoned 9 (nine) witnesses 

to the stand in order to establish its case against the accused. Despite the most 

assiduous of efforts, the prosecution failed to bring in the other charge-sheeted 

witnesses. Finally, on the prayer of the prosecution, this court was pleased to 

close its evidence. 
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12. Now, on perusal of the prosecution evidence in its entirety, it appears 

that out of the 9 (nine) PWs, 7 (seven) have been of no help to the prosecution. 

PW-2, Sri Sirajul Hoque, PW-3, Sri Hurmat Ali, PW-4, Sri Shyamal Chakraborty, 

PW-5, Sri Nirmal Saikia, PW-6, Sri Manoj Pegu, PW-7, Sri Jiten Pegu and PW-8, 

Sri Lalit Pegu have denied having any knowledge of the facts of the case.  

13. Thus, it seems that the star witness for the prosecution remains the 

informant, Md. Motinur Rahman. Deposing as PW-1, Md. Motinur Rahman has 

stated that acting on the instruction of the government, on 10.11.2008 he 

undertook to investigate the discrepancies in the distribution of fair price articles 

in the Samabay Samitis. Prior to that, on 29.03.2008, he had seized the 

documents related to the Samabay Samitis from the custody of the Zonal Joint 

Registrar of Co-operative Societies, Jorhat. He has proved Material Exhibit-1 as 

the Seizure List prepared by him. When he examined the seized documents, he 

found discrepancies therein. Thereafter, on 10.11.2008, he interrogated a few 

Fair Price Shop owners under Brahmaputra Samabay Samiti and inspected their 

lifting books and other ledgers. When he compared the same, he found that they 

did not match with the ones that he had earlier seized from the Zonal Joint 

Registrar’s office. He found that around 158 (one hundred and fifty eight) 

quintals of APL rice and 72.4 (seventy two decimal four) quintals of BPL rice had 

been sold off in the black market. Realizing the necessity to get the matter 

investigated by police, on 03.12.2008, he lodged an ejahar at BI(EO) Police 

Station. PW-1 has added that the Investigating Officer seized the seizure lists 

prepared by him. He has identified his signature on the Seizure List prepared by 

the Investigating Officer. PW-1 has also identified the Seizure List prepared by Sri 

T.C. Dutta, Zonal Joint Registrar of Co-operative Societies as Material Exhibit-2. 

14. In his cross-examination, PW-1 has stated that he did not seize any 

documents from the accused persons; rather he seized them from Sri T. C. 

Dutta, Zonal Joint Registrar of Co-operative Societies, Jorhat. 

15. On a careful consideration of the evidence of PW-1, it is seen that his 

allegations are based on the discrepancies found in the documents, ledgers and 

books that were seized by Sri T.C. Dutta. However, to the dismay of the 
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prosecution, Sri T.C. Dutta, who could have definitely shed more light on the 

facts of the case, never took the stand against the accused.  

16. The prosecution’s case is also hit hard by the fact that Material 

Exhibits-1 and 2 which form the edifice of the allegations against the accused 

have not been adequately proved by the prosecution. The prosecution never 

deemed it worthwhile to examine the seizure witnesses to Material Exhibits-1 and 

2. In fact, on going through the Charge-Sheet, it is seen that they were not even 

the part of the investigation. As such, the seizure itself remains not proved.  

17. It is true that PW-1 has alleged that APL and BPL rice were diverted 

from the Public Distribution System into the black market but PW-1 has failed to 

incriminate the accused persons for the same. PW-1 has alleged that he came to 

the conclusion after finding discrepancies in the data recorded in the books of 

the Samabay Samiti but PW-1 has failed to specify how the accused were 

responsible for the discrepancies. 

18. Let me add here that it is the burden of the prosecution to establish 

each and every facet of the allegations leveled against the accused. The 

prosecution cannot rely on inferences to fill up the blanks in its evidence. 

19. Another aspect worth considering here is that PW-1 has himself 

mentioned in his evidence that when he found discrepancies in the books, he 

lodged the ejahar hoping that a police investigation would reveal all and sundry. 

This statement, in itself, shows that PW-1 was not in possession of complete 

incriminating information against the accused and needed police assistance. 

20. Hence, I turn to the evidence of the Investigating Officer, Md. Iyazul 

Rahman. As PW-9, Md. Iyazul Rahman has stated that on being entrusted with 

the investigation of the case, he recorded the statements of the informant and 

the witnesses. He re-seized Material Exhibit-1 and Material Exhibit-2 from PW-1. 

He has identified Ext-2 as the Seizure List prepared by him. By then, the accused 

had obtained the benefit of anticipatory bail. So, he interrogated them, arrested 

them and released them on bail. After completion of investigation, he submitted 

the Charge-Sheet. He has proved the Charge-Sheet as Ext-3. 
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21. On going through the evidence of PW-9, it has become clear that his 

deposition has shed no new light whatsoever on the exact details of the alleged 

offences. And here PW-1 was pinning his entire hopes on a thorough police 

investigation to unearth the actual facts of the case. In such a situation, it has 

become apparent that the allegations leveled by the Informant have not been 

substantiated by PW-9 as he had hoped. In addition, none of the other PWs have 

deposed any corroborative or supporting material to PW-1. 

22. Thus, it has become clear that the prosecution’s case is bereft of 

merit. And if there really was any merit, as the learned Assistant Public 

Prosecutor would have this court to believe, the same has not seen the light of 

the day. Hence, the points for determination are decided in the negative. 

 
ORDER 

23. Considering the discussions made above and in light of the aforesaid 

decision, the accused persons, Sri Subhash Das, Sri Bhadreswar Tamuli and Sri 

Mohan Das, are acquitted of the charge under sections 406/34, IPC read with 

section 7 of the Essential Commodities Act and set at liberty forthwith.  

 
24. Their bail bonds are extended for a period of 6 (six) months from 

today as per Section 437-A, CrPC.  

 
25. Let the seized documents, books and ledgers be returned to BI(EO). 

The Officer-in-Charge of BI(EO) shall transmit the same to the appropriate 

authority in the Food, Civil Supplies and Consumer Affairs Department for 

appropriate action. 

 Given in my hand and under the seal of this court on this the 10th day 

of April, 2017. 

 

Typed By Me:                        (Sri Sarfraz Nawaz) 

Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Prosecution Witnesses 

PW-1: Md. Motinur Rahman 

PW-2: Sri Sirajul Hoque  

PW-3: Sri Hurmat Ali  

PW-4, Sri Shyamal Chakraborty 

PW-5: Sri Nirmal Saikia  

PW-6: Sri Manoj Pegu  

PW-7: Sri Jiten Pegu 

PW-8: Sri Lalit Pegu 

PW-9: Md, Iyazul Rahman 

B.   Defence Witness     

None 

 

 

C. Prosecution Exhibits 

Ext-1 : Ejahar 

Ext-2 : Seizure List 

Ext-3: Charge-Sheet  

D. Material Exhibits 

Mat. Ex-1: Seizure List prepared by Md. Motinur 

Rahman 

Mat. Ex-2: Seizure List prepared by Sri T. C. Dutta 

 

E. Defence Exhibits  
None 

 

 

Judicial Magistrate First Class, Kamrup (M) 


