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IN THECOURT OF THE SESSIONS JUDGE: KAMRUP(M), 
AT GUWAHATI

NDPS Case No. 07/2014
(Under Section 20(b)(ii) (B)of NDPS Act.)

Present: Md. M. Ahmed,
Sessions Judge
Kamrup(M), Guwahati 

State of Assam

– Vs -

Sri Sabin Deka
                                                                  

             ….............Accused

Appearance for the Parties:

Advocate for the State : Sri H.K. Deka, Learned Public Prosecutor

Advocate for the accused : Sri T. Thakuria, Learned Advocate 

Date of recording evidence : 15.11.2014, 18.12.2014, 04.02.2015, 

   30.05.2015, 08.12.2015  &   21.04.2016.

Date of Argument : 28.03.2017

Date of Judgment : 19.04.2017

J  U  D  G  M  E  N  T

1. Prosecution case in brief is that on receipt of a direction issued by Senior 

SP, City, in-charge of Amingaon Police Outpost Khagen Ch. Deka after having 

entered  the  gist  of  said  information  in  the  GD  vide  GDE  No.  423  dated 
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24.07.2013 proceeded towards Chilarai Chawk Amingaon to start a Naka checking 

duty along with D-175 Battalion CRPF with police officials; that information was 

received at about 6.00 P.M. in the evening hour ;  then on reaching the said 

place ,they erected barricade and started Naka checking duty. During this period, 

they have seen a Guwahati bound winger vehicle coming from the side of Hajo ; 

then the said vehicle was signaled to stop and after the said vehicle stopped 

there, it was thoroughly searched and checked and during this checking process, 

accused Sri Sabin Deka was found in possession of an air bag containing 5 Kg. of 

suspected Ganja  and the said  recovery  of  Ganja  was  duly  made  as  per  the 

provision of NDPS Act.  The accused was arrested on the spot; samples were 

drawn from the said packet. Subsequently, those samples were sent to the FSL, 

Kahilipara Guwahati for chemical examination. At later stage, report from FSL, 

Kahilipara,  Assam  was  received  and  it  was  seen  that  the  examination  gave 

positive test for cannabis (Ganja).Thereafter, the  in-charge of Amingaon Police 

Outpost lodged an ejahar with the then O/C; accordingly, a case was registered. 

2. The I/O during the course of investigation, visited the place of recovery of 

the consignment, drew up sketch map of the site, examined material witnesses 

and  having  completed  investigation  and  having  found  sufficient  incriminating 

materials showing complicity of the aforenamed accused in the alleged offence, 

he submitted charge-sheet with allegation of offence punishable U/S 20(b)(ii)B of 

NDPS  Act.  Thereafter,  the  accused  was  furnished  with  copies  of  relevant 

documents as mandated U/s 207 of Cr.PC and upon his appearance before this 

court and having heard learned counsel of both the sides and after perusal of 

materials in the case record, my learned predecessor-in-court framed charge U/S 

20(b)(ii) B of NDPS Act and read over and explained the contents of the said 

allegation to the present accused to which he professed innocence and claimed 

to be tried.

Points for determination:

3. In the instant case, it is to be determined, if on or about 24.07.2013 the 

accused was found possessing Ganja (Cannabis) of the quantity more than small 

and lesser than commercial quantity in contravention of provision of NDPS Act. 

4. The  prosecution  in  order  to  establish  the  guilt  of  the  accused,  has 

examined as many as 7 PWs. After the process of recording evidence of the 

witnesses  so  adduced  from  the  side  of  the  prosecution  was  concluded  the 
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accused  was  subjected  to  examination  as  warranted  U/S  313  of  Cr.PC,  with 

respect  to  the  incriminating  circumstances  that  surfaced  against  him  in  the 

evidence on record. His plea is of total denial and false implication. However, he 

admitted having taken a journey in that particular vehicle on the day of incident; 

he has further admitted that police checked the said vehicle ; at that time he was 

standing on the footsteps of that vehicle. During checking ,police found the said 

bag in that vehicle and this bag did not belong to him. However, he was falsely 

implicated in this case; the accused declined to lead evidence by way of rebuttal.

5. I have heard the argument so advanced by learned counsel of both the 

sides,  considered  the  evidence  on  record  and  have  come  to  the  following 

decision.

Decisions and reason thereof:

6. In this case  prosecution has claimed that on 24.07.2013 when the Naka 

checking  duty  was  launched  at  Amingaon  Chilarai  Chawk,  Amingaon  they 

intercepted one winger bus. Thereafter, they conducted search in the said vehicle 

and found one black colour cotton bag under the seat which was occupied by the 

afore-named accused. The prosecution has further claimed that the said bag was 

containing packets of Ganja weighing about 5Kg. It is further claimed that the 

said packets were seized, samples were drawn, it was tested at FSL, which was 

found to be cannabis and finally the prosecution has alleged that the accused by 

transporting  that  consignment  had  violated  the  NDPS  Act,  which  prohibits 

possessing, transporting, selling etc of Narcotics.

7. Now let us see what evidence the prosecution has let in in support of its 

allegation ; to prove the fact that on the particular day, recovery in respect of a  

bag containing Ganja was made, it has examined PW5, Khagen Ch. Deka, in-

charge  of  Amingaon  Police  Outpost.  He  in  his  evidence  has  stated  that  on 

24.07.2013  in  the  evening  hour  when  he  was  on  Naka  checking  duty  at 

Amingaon Chilarai  Chawk at  6.00 P.M,  SSP,  City  Guwahati  Sri  Anand Prakash 

Tiwari transmitted a massage to the police team directing them to launch Naka 

checking at Amingaon Chilarai Chawk.  This information was reduced into writing 

vide GDE No. 423 dated 24.07.2013 at  about 6.00 P.M.;  He proves exhibit  5 

dated 24.07.2013, as the gist of the said information. Accordingly, he along with 

police team and a company of C.R.P.F. personnel moved to that particular place 

and they started  Naka duty  at  Hajo-Guwahati  Road.  During this  period ,they 
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intercepted one winger/carrier vehicle bearing registration No. AS-01-DD-3961. 

Thereafter, they conducted search in that vehicle and succeeded to detect one 

passenger (present accused) carrying one black colour air bag. On opening the 

said bag, it was found to have contained suspected Ganja; thereafter, he brought 

down the present accused, along with the bag from the winger passenger carrier 

and he passed this information of recovery of Ganja to O/C Jalukbari PS; after 

about 5 minutes of transmission of this massage, the O/C of Jalukbari PS Sri 

Pradip Kr. Das (not examined) arrived at that spot and thereafter, he authorized 

PW5 in writing at that spot to take all necessary steps in respect of detection of 

the crime under NDPS Act, as per relevant provisions. This witness during his 

examination has brought on record exhibit 6, the said authority letter under the 

signature of O/C Pradip Kr. Das, which he authenticated. Thereafter, he brought 

and seized one weighment balance from a nearby shop of one Sri Dilip Kalita (not 

examined) of Amingaon, vide exhibit 4, then he took weight of the recovered 

Ganja and found 5Kg in total and he seized the said Ganja vide exhibit 3, the 

seizure memo under his signature as exhibit 3(3). He further proves exhibit 3(4), 

as the signature of the accused. He has further stated that he collected two 

samples of seized contraband Ganja on the spot in presence of witnesses and the 

accused. He further proves exhibit 7, the sketch map drawn by him as regards 

the place of recovery of the said contraband.

8. I have attentively analysed the evidence of this witness. It is found that 

according to this witness, there were 13 to 14 passengers in the said vehicle. He 

admitted having not seen the accused holding the said air bag, in which the 

contraband was found. From his evidence, it has further surfaced that he seized 

the  winger  passenger  carrier  and  subsequently,  handed  it  over  in  favour  of 

custody of its registered owner. He had further admitted having not taken the 

signature of driver and conductor of the said vehicle on the seizure memo; from 

his evidence it is further found that the seized ganja was in loose condition in 

that air bag. He further did not obtain the signature of the accused, witnesses, 

driver  and  conductor  on  the  seized  bag  containing  Ganja.  He  has  sent  the 

samples of the seized ganja to the FSL, Kahilipara, Assam on the next following 

day.  He  received  report  from FSL,  Kahilipara,  Assam on  20.08.2013.  He  has 

denied having falsely implicated the accused in this case by producing Ganja kept 

abandoned in the PS.
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9. Upon  critical  analysis  of  the  evidence  of  this  witness,  it    stands 

abundantly  established that  during the Naka checking duty on 24.07.2013 at 

Amingaon Chilarai Chawk, a winger passenger carrying vehicle under registration 

No. AS-01-DD-3961 was intercepted and search was conducted in that vehicle. 

One black colour air bag was found containing Ganja ; then this witness was 

issued an authority letter vide exhibit 6 thus empowering him to take action as 

per  provision  of  NDPS  Act,  for  alleged  commission  of  offence.  From  his 

evidence ,it is further stands established that he brought one weighment balance 

from nearby shop and by use of the same, he took weight of the recovered Ganja 

and it weighed 5Kg in total ; then he collected samples of the seized contraband 

in presence of witnesses and the said accused and on the following day, he sent 

the  samples  to  FSL,  Kahilipara,  Assam  for  chemical  examination  and  at 

subsequent stage, he received report from which it is found that the examination 

tested positive for cannabis.

10. Thus from the evidence of PW5, it has emerged that he has claimed to 

have detected one passenger (present accused) carrying one black colour air 

bag; from his evidence it seems that the present accused was having possession 

of the said bag wherefrom the ganja was recovered. Now we have to see, if this 

part of his evidence finds any support from the evidence of the rest of the PWs. 

It is an admitted fact that on the eventful day the accused was travelling in that 

vehicle; according to him, he was standing on the footstep of the said vehicle 

when  the  police  stopped  the  vehicle  on  the  way  and  on  suspicion  he  was 

detained and framed in this case. In this case, prosecution has succeeded to 

examine the driver and the conductor of the vehicle in question. Now let us turn 

our attention to the evidence of these witnesses to asses, if they have supported 

the claim of PW5 on specific point that the bag containing Ganja was recovered 

under  the possession of  the said accused who was travelling in  that vehicle; 

coming to the evidence of PW3, we have found that he was the driver of the said  

vehicle and he in his evidence has stated that on 24.07.2013 while they were 

coming from Nalbari to Guwahati, the present accused boarded the said vehicle 

at Hajo and at that time, he was carrying a bag; police checked the passengers 

at Amingaon and found the bag in possession of the accused containing ganja. 

Upon overall view of the evidence of this witness, it seems that he has supported 

the version of PW5 on the point that the bag containing Ganja was carried by the 

present  accused.  However,  in  cross-examination  this  witness  has  stated  that 
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there were about 18 (eighteen) passengers in that vehicle when they arrived at 

Amingaon. At the time of checking, all the passengers were made to alight from 

the said vehicle; some passengers   got down from the vehicle with their luggage 

and other belongings remained inside the vehicle. This witness  also got down 

from the vehicle ; than he had seen the accused being arrested. However, at that 

time ,no bag was in his hands; the bag was lying inside the vehicle. The evidence 

of this witness has unsettled the prosecution claim that the bag containing ganja 

was  recovered  from the physical  possession  of  the  accused;  negativing  such 

claim of the prosecution, PW3 has very categorically stated that at the time of 

checking, no bag was found at the hands of the accused ; rather one bag was 

found inside the vehicle. Now the question is, if the accused was travelling in that 

vehicle with the bag in hand and he left the bag on the seat which he occupied in 

that vehicle, while he along with others was made to get gown from the said 

vehicle. From the evidence of PW3, it is apparent that the accused along with 

other passengers got down from the said vehicle at the time of checking and 

when the police detained him, he was not possessed with any bag.  

11. Now we come to the evidence of PW2 Sri Nandan Kumar, conductor of 

the said vehicle. It is seen that he supports the prosecution claim on the point 

that on 24.07.2013 the said vehicle was coming from Nalbari to Guwahati via 

Hajo. This witness was working as conductor in that particular vehicle. He in his 

evidence  has  stated  that  the  accused  boarded  the  said  vehicle  at  Hajo;  he 

remained silent,  if  at the time of boarding the said vehicle,  the accused was 

carrying a bag which was later on recovered and seized by police at Amingaon 

Check Post during the time of naka checking; deposing further he has stated that 

police  personnel  checked  the  vehicle  and  they  recovered  one  bag  from the 

possession of the accused containing suspected Ganja. He has further stated that 

the police seized the said Ganja and took his signature on exhibit  3,  seizure 

memo. He has further stated that at Amingaon Check Post, all the passengers 

were asked to get down from the vehicle; he was outside the vehicle when the 

police checked the passengers ; their belongings were inside the vehicle. He has 

further claimed that at the time when police started checking passengers, the 

present accused suddenly started running ; he was followed and intercepted by 

police. However, no bag was found in his hand.

12. Now let us pause for a moment to ponder over  the claim of this witness 

that since the police started checking the passengers the accused started running 
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away; he was followed and intercepted by police. Now the question is how far his 

statement  is  believable  and  if  so,  whether  it  is  supported  by  any  other 

witnesses ; as discussed above t,he evidence of PW3 is silent on that point if the 

accused attempted to take to his heels as soon as police started checking the 

passengers. Thus PW3 does not support the version of PW2 on that aspect of the 

matter.

13. Even  PW5 has  not  stated  if  the  accused  started  running  away  when 

search got underway. So under the facts and circumstances of the case and the 

evidence  available  on  record,  it  is  hard  to  believe  that  the  accused  started 

running away from the place when lots of passengers as well as police team were 

on  the  spot.  Even,  otherwise  this  claim  of  PW1  remains  unsubstantiated; 

proceeding further we have found that the defense side has not controverted the 

recovery of Ganja from the bag on the eventful day ; initially the police suspected 

that the materials contained in the bag were suspected ganja and to verify the 

fact ,samples drawn by PW5 were forwarded to FSL for chemical examination and 

report. From the evidence of PW1 Gajendra Nath Deka, Deputy Director, Drugs 

and Narcotics Division, DFS, Assam, it  stands abundantly established that the 

samples  drawn  by  PW5  on  examination  tested  positive  for  cannabis.  In  his 

evidence  PW1  has  stated  that  on  26.07.2013  he  received  a  parcel  through 

Director  in  connection  with  Amingaon  PS  GDE  No.  423  dated  24.07.2013 

containing one exhibit enclosed in a sealed envelope having 25 gram of dry plant 

material which he marked as DN-285/13, gave positive test for cannabis. Thus 

the recovery of ganja on the eventful day from the vehicle in question stands 

well-proved and it receives no challenge from the other side. The plea of the 

accused is that he was simply a passenger and he boarded the said vehicle at 

Hajo to take his journey to Guwahati. He was standing on the footstep of the 

vehicle ; said vehicle was detained near Amingaon checking point ;he along with 

other passengers were made to get down from the vehicle ; then police checked 

inside the vehicle and found  a bag and that bag did not belongs to him.

14. Now coming of the evidence of PW4, we have seen that on 24.07.2013 

he was attached to Amingaon Petrol Post and on that day 6.00 A.M to 2.00 P.M, 

he was on duty along with CRPF personnel at Amingaon Chilarai Chowk Park; in 

course of naka checking on the public road at about 8.00 PM, they searched  a 

winger bus and in course of conducting such search in that particular bus they 

found one black color cotton bag under a seat; at that time all the passengers of  
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the vehicle were  kept outside the vehicle to facilitate  the search. Thus from the 

evidence from this witness, it is apparent that the bag in question was found in 

an abandoned and unattended condition on a seat inside the said vehicle at the 

relevant time when checking  was conducted inside the vehicle . Thus physical 

possession of the bag in question in the hands of the accused is not proved in  

the instant case; proceeding further ,we have the evidence of the PW6 A.S.I. of 

CRPF 175 Battalion, Pandu, who has stated that on the day of incident at about 

5.00/5.30 PM ,he was performing naka checking duty on road along with police 

personnel of Amingaon Police Outpost near Saraighat Bridge, Amingaon Chowk, 

Amingaon under Jalukbari PS. He has further stated during the course of the said 

naka checking duty, one winger passenger vehicle was intercepted at Amingaon 

Chowk. On search of the said vehicle, they found a black colour bag in its dickey. 

Thus from the evidence of this witness, it is seen that his evidence has made the 

prosecution case topsy-turvy as he is the only  witness from the afore-set  PWs,  

who has claimed that the bag was not found on any passenger's seat ; rather it 

was found in its dickey.

15. The last witness examined from the side of the prosecution is PW7, Tapan 

Kr. Sarma, the retired SI; on the eventful day he was posted as SI of Police at  

Jalukbari PS and he in his evidence has stated that on that day ,in-charge of 

Amingaon Police Outpost Khagen Ch. Deka, PW5 has filed an FIR at Jalukbari PS 

alleging inter-alia that in course of performing Naka checking duty at Amingaon 

Chariali  Chowk,  PW5  Khagen  Ch.  Deka  apprehended  one  person  carrying 

suspected  Ganja  weighing  about  5kg  in  a  bag  while  the  said  person  was 

travelling in a Winger vehicle. On receipt of the aforesaid FIR, O/C Jalukbari PS 

registered a case vide Jalukbari PS Case No. 618/13 U/S 20(b) (ii)(B) of NDPS 

Act, then he was endorsed to make investigation. He has further stated that he 

arrested  the  aforenamed  accused  and  in  completion  of  investigation,  he 

submitted charge-sheet against the aforenamed accused.

16. Thus we have found that he is a formal witness, he was not present at 

the time when the crime was detected. He simply investigated the case and after 

completion of investigation,  he submitted charge-sheet against the accused.

17. Thus from the afore discussion and afore reasons as cited above, this 

court  is  of  opinion,  that  the  prosecution  by  leading  cogent  and  satisfactory 

evidence has succeeded to establish the fact that on the eventful day,  police 
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recovered  one  bag  containing  ganja  from  inside  the  vehicle  which  was 

intercepted at Amingaon Chilarai Chowk ; but it has failed to connect the present 

accused with the ownership or possession of the said bag containing Ganja.  The 

evidence is conflicting and ambiguous on the point as to wherefrom the said bag 

was recovered. There is evidence on record which pointed to the fact that the 

said bag was found unattended and  abandoned on an unoccupied seat. One of 

the witnesses has stated that the said bag was taken out from the dickey. That 

being the position and in view of the afore discussion, this court has no hesitation 

but to hold that the prosecution has failed miserably to prove the fact that the 

bag containing ganja was recovered from the physical or constructive possession 

of the afore-named accused. In   consequence, the accused is entitled to get 

benefit of doubt in view of such conflicting evidence on record; extending the 

same,  the  accused  is  acquitted  of  the  charge  leveled  against  him  by  the 

prosecution and he is set at liberty forthwith.

18. The bail bond of the accused stands discharged.

19. Signed, sealed and delivered in the open court on this 19th day of April, 

2017 at Guwahati.

                                                                                           (M. Ahmed)
                                                                                                     Sessions Judge, 
                                                                                                         Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

 

           (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati 
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A P E N D I X 

(A) Prosecution Exhibits : 

 Ext-1 : FSL Report.

Ext-2 : Forwarding letter to FSL.

Ext-3 : Seizure list.

Ext-4 : Seizure memo.

Ext-5 : Extract copy of Amingaon PS GDE No. 423 dt. 24.07.2013

Ext-6 : Authority letter.

Ext-7 : Sketch map of PO.

Ext-8 : Photocopy of the FIR.

Ext-9 : Copy of Amingaon PP GDE No. 425 dt. 24.07.2013.

Ext-10 : Charge-Sheet.

(B) Material Exhibits:

M. Ext-1 : The seized black colour cotton air bag.

M. Ext-2 : The seized bag containing Ganja.

(C) Defense Exhibit : NIL

(D) Court Exhibit : NIL

(E) Prosecution Witnesses:

PW-1 : Sri Gajendra Nath Deka.

PW-2 : Sri Nandan Kumar.

PW-3 : Md. Nitul Haque.

PW-4 : Md. Sonesh Ali Ahmed.

PW-5 :  Sri Khagen Chandra Deka.

PW-6 : Md. Mafizuddin Ahmed.
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PW-7 : Sri Tapan Kr. Sarma.

(F) Defense Witnesses : NIL

(G) Court Witnesses : NIL

(M. Ahmed)
               Sessions Judge, 
                  Kamrup(M), Guwahati


