
IN THE COURT OF THE  SESSIONS JUDGE, KAMRUP  (M)
AT GUWAHATI

Present ;-     Mr. M. Ahmed, 
                   Sessions Judge,
                   Kamrup (M) Guwahati. 

                 SESSIONS CASE  NO. 176 (K)  OF 2012.
                                          under Section 302 of IPC

                                          

State of Assam

Vs.

Sri Pinku Barman,

                   ……      Accused

         [Committed by learned  C.J.M.., Kamrup (M), Guwahati in G.R. Case No. 7979 

of 2008]

APPEARANCE :

Sri H. K. Deka,  Public Prosecutor – for the State.

Sri D.Rabha , Advocate – for the accused person.

Date of recording evidence : 04.09.12, 02.03.2013, 23.06.2014,

                                          15.11.2014 & 14.05.2015 

Date of Argument                  : 30.03.2017 

Date of Judgment                  : 20.04.2017  
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                                J  U  D  G  M  E  N  T

1.  Filing of an FIR by one Prem Chand Mahato, resident of Bhaskar Nagar, Zoo 

Road  Tiniali,  P.S.  –  Geetanagar  on  07.11.2008  has  given  rise  to  the  instant 

prosecution case. In this FIR the informant has stated that his son, the deceased 

Muktar  Mahato,  then  aged  about  35  years  was  a  mason  by  profession.  At  the 

relevant time ,he was engaged in construction work in the house of some Deka at 

Japarigog.  On the day of incident i.e. on 06.11.2008 after finishing his job, he was 

returning back   home on walk accompanied by two other assistants namely Rajendra 

Mahato and Pran Mahato. All of them were coming to their respective residences and 

when they reached near Japarigog Bathou Mandir,   accused Pinku Barman accosted 

them on the  road  and without  wasting  any words,  he  started  assaulting Muktar 

Mahato, son of the informant by fist and kick blows for which the victim fell down on 

the ground.  Even then the accused did not stop  showering blows upon the victim ;  

as a result of such deadly assaults, the victim suffered injuries on his chest and he 

started vomiting blood.  Thereafter,  Rajendra  Mahato  who was  accompanying the 

victim at the relevant time hired an auto-rickshaw and took the seriously injured 

victim to GMCH for medical treatment. However, as soon as he was brought to the 

hospital, the attendee doctor declared him as brought dead. On the following day, 

the informant went to Dispur P.S. and he filed an FIR on the basis of which Dispur 

P.S. registered a case under section 302 of IPC against the accused Pinku Barman. 

Investigation was set in motion. 

2.         During the course of investigation, the investigating Officer visited the place  

of occurrence, examined material witnesses, conducted inquest over the dead body, 

sent the dead body to  the hospital  for  postmortem examination,  collected report 

thereon,  arrested the afore-named accused and upon conclusion of  investigation, 

having found sufficient incriminating materials,  the Investigating Officer submitted 

charge-sheet with allegation of offence punishable under section 302 of IPC against 

the afore-named accused. At the time of submission of charge-sheet, the accused 

was languishing in jail ; he was subsequently let off on court bail. Thereafter, the 

learned court  below having furnishing copy  of  relevant  document  to  the  present 

accused as mandated under section 207 of Cr. P.C. committed the case to this court, 

having found the same, to be triable in this court.  
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3. On receipt of this case record and upon appearance of the accused, my 

learned predecessor-in-court  having heard submission so advanced by 

the learned counsel of both sides and upon going through the materials 

on record framed charge under section 302 of IPC and read over and 

explained  the  contents  therein  to  which  he  pleaded  not  guilty  and 

claimed to be tried. 

Points for determination :-

4. In the instant case, it is to be determined if the afore-named accused on 

06.11.2008 at about 5 p.m. at Japarigog, Guwahati committed murder  intentionally 

causing death of deceased Muktar Mahato.

5. The prosecution in order to establish the guilt of the accused has examined 6 

witnesses in all.  After the process of recording the evidence of the witnesses, so 

adduced from the side of the prosecution was concluded, the accused was subjected 

to examination as warranted under section 313 Cr. P.C. with respect to incriminating 

circumstances that surfaced against him in the evidence on record. His plea is of total 

denial and false implication. He had further pleaded that he knew nothing about this 

incident  and  he  pleaded  innocence.  However,  he  declined  to  lead  evidence  in 

defence.

6. I have heard argument so advanced by the learned counsel of both sides, 

considered the evidence on record and come to the following decision. 

Decision and reasons thereof :-

 

7. In this case the prosecution has alleged that on the eventful date, while the 

victim was proceeding towards his house flaked by two of his associates , he came 

under severe assault mounted by the afore-named accused. He was visited with kick 

and fist blows and the attack was so sudden and severe   that the victim started  

vomiting blood and by the time he was taken to the hospital, he breathed his last. 

8. Thus from the contents of the FIR, it is apparent that the victim was alive at 

the time of incident. He was accompanied by two other persons namely Rajendra 
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Mahato and Pran Mahato ; however the most tragic fact of this case is that the 

prosecution despite having made sincere and best efforts, it has failed to bring either 

Rajendra  Mahato  or  Pran  Mahato  to  the  witness  box.  They  were  the  most  vital 

witnesses of the prosecution as occurrence took place in their presence and it was 

one  of  them  who  loaded  the  fatally  injured  victim  in  an  auto  rickshaw  and 

immediately took him at GMCH where he was declared as brought dead.  Accordingly 

it may be seen in what way we proceed with the evidence of the prosecution, we 

have  found  that  all  except  one  witness  ,none  has  claimed  to  have  seen  the 

occurrence. 

 

9.  This witness is P.W. 4 Baban Deka @ Bhaben who owns a shop nearby the 

place of occurrence. However, he could not say as to who assaulted whom ; his 

simple version is that on that particular date, while he was catering to the customers  

who assembled in his shop and was busy with them, he has seen a fight going on, on 

the road ; but he did not give any attention to it as he was extremely busy with his  

customer. He also could not say as to who came under such assault. He is also not 

clear  if  the  accused  so  assaulted   the  victim.  From  his  evidence,  it  has  simply 

emerged that on that particular date, he has noticed a fight going on in between two 

persons and those persons were unknown to him and he failed to identify any of 

them. 

10.  Similar is the evidence of one Mrs. Mamani Mahanta,  P.W. 3 who also owns 

a shop nearby the place of occurrence. According to her, on a particular afternoon in 

the year 2008, she heard a hue and cry coming from the roadside in front of her 

shop. Then she came out from her shop and had seen two persons locked in a fight. 

Then she tried to intervene into the matter and to make peace in between them and 

after that  she returned back to her shop. She pleaded her ignorance as to what 

happened afterwards. She has also stated that she has forgotten the appearance and 

face of those two persons who were  fighting on the road. 

11. Thus we have found that the prosecution by way of proving the case has 

proceeded to examine only two witnesses i.e. P.W. 3 and P.W. 4 who have seen a 

fight going on, on the particular road on a particular date. But their evidence does 

not inspire confidence in the mind of the court as their evidence appears to this court  

as vague and ambiguous. From their evidence it can not be held with all certainty the 

two persons were the accused and the victim. It is also not clear if the incident they 
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have noticed on that day pertained to the instant case. They even can not say the 

name of the victim nor the name of the accused, nor they could identify the accused 

in the dock. Neither they could give any description of the injured. 

12. That  being the position,  this  court  is  not  at  all  inclined to  rely  upon the 

testimony of both these P.W.s. On that day these witnesses have seen the accused 

assaulting the victim on the road by fist and kick blows. That apart, the evidence of 

the rest of the P.W.s does not at all carry forward the case of the prosecution to any 

extent.  So evidence of rest of the P.W.s appears to be formal one and from their 

evidence it  stands  simply  established  that  on the  particular  date  the  victim was 

seriously injured on being assaulted and he succumbed to his injuries before having 

given any treatment at GMCH though he was taken there. 

13. P.W. 1 Prem Chand Mahto is the father of the victim. He had not seen any 

occurrence.  He  was  simply  informed  by  Rajendra  Mahato  (not  examined)  that 

accused Pinku Barman assaulted his son and he had been shifted to hospital  for 

treatment. On receipt of this information, P.W. 1 went to G.M.C.H. and he found his 

son there with injuries on his forehead and chest. P.W. 1 has further stated that the 

victim was then not in a position to talk. On the same date at around 11:30 p.m. the 

victim passed away due to his injuries. On the next day, he filed FIR vide Ext. 1  

before the O/C Dispur P.S. He was present at the time when inquest was done by 

I.O. over the dead body of the instant case. 

14. Upon careful analysis of the evidence of this witness, it simply transpires that  

he is a reported witness. He was informed by one Rajendra Mahato that his son was 

severely  assaulted  by  the  accused.  He  suffered  fatal  injuries  on  his  person. 

Thereafter, Rajendra Mahato took him to Hospital and got him admitted there. On 

receipt of this information, he went to GMCH, met his son, had noticed injuries on his  

person ; but he had failed to have any talk with his son who was not in a position to 

talk. 

15. Evidence of P.W.    Dr. R. Chaliha has simply proved the fact that the victim 

suffered multiple injuries on his person and as a result of the same, he died. His  

opinion upon examination of the dead body at the morgue of GMCH on 07.11.2008 is 

that death of the victim was due to injuries on his head. He has further cleared the  

matter by stating that the injuries were ante-mortem in nature being caused by blunt 

force impact and are homicidal in nature. He had further clearly ruled out that such 
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injuries may be caused by repeated falls on hard substance. According to this Doctor 

such injuries  may be caused by fall  on a hard substance  ;  but  the fall  must be 

repeated ones. It is nobodys case   that the victim was intoxicated at that time. So it 

is hard to believe that a  person will fall again and again on hard substance and will 

injure himself to such an extent that those injuries will be fatal causing danger to his 

life. 

16. The last non-official witness examined by the prosecution in the instant case 

is P.W. 5 Lakshadhar Barman. He was working in a timber shop of Durgeswar Pragag 

in the year 2008 and he has deposed that on 06.11.2008 while he was present in 

that shop, he heard a hue and cry coming from nearby road and then he came out 

from the shop and had seen the injured lying on the road. He has further stated that  

he heard from others gathered there at the spot that accused Pinku   assaulted the 

deceased.   He  has  also  stated  that  the  injured  was  shifted  from  the  place  of  

occurrence in an auto rickshaw. Later he came to know that the injured died. He 

remained very categorical in his cross-examination when he stated that he had not 

seen the actual incident of assault. He had also stated that he had not seen who 

assaulted the victim. He also pleaded ignorance as to who shifted the injured from 

that place. He also pleaded his ignorance as to where the victim was taken after this  

incident.

17.  From his evidence it is simply established that on that particular date this 

witness having heard  hue and cry coming out of shop rushed to that place and on 

reaching there, he had seen that the victim was lying on the ground in an injured 

condition.  From his  evidence, it  is  apparent  that  the victim was  known to  him ; 

however he had not seen who assaulted the victim ; he also had not claimed that he 

had seen the accused at that spot. However, he has stated that he heard from others 

that the accused assaulted the victim. From his evidence, it is manifest that he is a 

reported witness and he was informed by others that the present accused assaulted 

the victim as a result of which he sustained grievous injuries on his person. But the 

prosecution has failed to examine any eye witnesses or the person who supplied the 

information to P.W. 5. So it is not at all safe to accept the evidence of P.W. 5 and to  

hold that the accused committed the crime. 
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18. Thus from overall  analysis of the evidence on record, this court is of the 

opinion that prosecution has failed to establish the guilt of the accused beyond all 

reasonable doubt. 

19. The  I.O.  further  failed  to  examine  even  a  single  eye  witness  to  this 

occurrence. It is an admitted fact that the occurrence took place in broad day light 

and it was seen by lots of people. But strangely the prosecution has not brought a 

single onlooker to stand in the witness box to depose that it was he who had seen 

the actual occurrence. 

20.  That being the position, this court is of the opinion that the prosecution has 

utterly failed to establish the guilt of the accused for alleged commission of offence 

punishable U/S 302 of I.P.C. beyond all reasonable doubts.

21. In the result, accused is found not guilty and is acquitted and set at liberty 

forthwith. 

 

22.   The bail bond of the accused stands discharged. 

23.  Signed, sealed and delivered in the open court on this 20 th day of April, 2017 

at Guwahati.

                                                                                              (M. Ahmed) 

                                                                                           Sessions Judge,

                                                                                       Kamrup(M), Guwahati 

Dictated & corrected by me. 

         (M. Ahmed) 

      Sessions Judge, 

  Kamrup(M), Guwahati 

7



A P E N D I X

(A) Prosecution Exhibits: 

Ext-1 : FIR. 

Ext-2 : Inquest report.

Ext-3 : Postmortem report.

Ext-4 : Command certificate.

Ext-5 : Forwarding letter.

Ext-6 : Dead body challan.

Ext-7 : Charge sheet 

(B) Defence Exhibit : Nil 

(C) Court Exhibit : Nil 

(E) Prosecution Witnesses: 

PW-1 : Prem Chand Mahato

PW-2 : Dr. R. Chaliha.

PW-3 : Mrs. Mamoni Mahanta

PW-4 : Sri Baban Deka @ Bhaben

PW-5 : Sri Lakshadhar Barman.

PW6 : Inspector Anil Kr. Bora

 

(F) Defence Witnesses : Nil 

(G) Court Witnesses : Nil. 

                                                                                   (M. Ahmed) 

                                                                                 Sessions Judge,

                                                                           Kamrup (M), Guwahati
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