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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M)

                          G.R. No. 8174/12 U/S 448/324/323/34 IPC

                                               State

                                               -Vs-

                                         1. Sri Arjun Balmiki

                                         2. Sri Manoj Balmiki 

                                         Both are S/O- Sri Malkhan Balmiki

                                         3. Sri Malkhan Balmiki

                                        All are R/O- Sweeper Colony

                                        Last gate, P.S.- Dispur 

                                        District- Kamrup (M)

                                                              …………… Accused

        

               Present: Shri Nayan Jyoti Choudhury, A.J.S.

               For the State: Mr. K. Talukdar....Learned APP

               For accused: Mr. N. N. Ozah...Learned advocate

               Date of Evidence: 05-11-16, 05-11-16, 08-12-16, 08-12-16

                                        22-02-17, 22-02-17, 01-04-17

               Date of argument: 11-04-17

               Date of judgment:  20-04-17

                               

                                           J U D G M E N T

1.Brief fact of the case:- 

2. The prosecution case in brief is that the informant Rekha Devi on 05-08-13 
lodged one FIR before Dispur P.S. informing that on the same day at at 9 pm the 
accused above named committed house tress pass into H/No. 7 with dao in their 
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hands and assaulted Biru Balmiki, Harjit Balmiki and Rekha Devi with the dao 
and caused injury and when the injured made hue and cries the accused above 
named fled away. The FIR was registered as Dispur P.S. case No. 1609/12 u/s 
448/324/34 of IPC. After investigation police submitted the charge sheet u/s 
448/324/323/34 of IPC against the accused person named above. The accused 
person  made  their  appearance  and  copies  of  the  relevant  documents  were 
furnished to the accused person. On hearing the learned APP and the learned 
advocate appearing for the accused and considering all the material available 
with the case record charges were framed u/s 448/324/323/34 of IPC which 
were explained to the accused to which they pleaded not guilty and claimed to 
be tried. Prosecution examined 8 witnesses and exhibited some documents. The 
statement of the accused person was recorded U/S 313 of Cr.P.C. wherein he 
denied the prosecution case. The accused has adduced one defence witness.

3. Points for determination: 

(a) Whether the accused persons in furtherance of common intention on 05-08-
12 at sweeper colony, Dispur Last gate at 9 pm committed house trespass by 
entering into Qtr. No. 7, Block No. 3 which was used as a human dwelling and 
which  was under  the possession  of  informant  Rekha Devi  with  an intent  to 
commit criminal trespass and house trespass?

(b) Whether the accused persons in furtherance of common intention on the 
same date, place and time voluntarily caused hurt to Biru Balmiki, Harjit Balmiki 
and Rekha Balmiki by means of a dao?

(C) Whether the accused persons in furtherance of common intention on the 
same date, same place and time voluntarily caused hurt to Biru Balmiki, Harjit  
Balmiki and Rekha Balmiki?

4.  I  have  carefully  gone  through  the  case  record  and  perused  the  entire 
evidence on record both oral and documentary. I have heard the arguments and 
the submissions made by the learned advocates.

5. Discussion of evidence, decisions and reasons thereof: 

6. The learned A.P.P. appearing for the state has fairly submitted that there are 
sufficient evidence in support of the prosecution case. On the other hand the 
learned advocate for the accused persons have submitted and argued that none 
of the prosecution witnesses have supported the prosecution case and there is 
no evidence to show that the accused persons were involved with the alleged 
offences. The learned advocate for the accused persons has further submitted 
that the prosecution has miserably failed to prove the case against the accused 
persons as alleged beyond all reasonable doubt and the accused persons are 
entitled to get acquitted from the charges leveled against them.
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7. I have given my sincere consideration on the entire evidence on records. Now 
let us see how far the prosecution has been able to bring home the charges 
against the accused persons on the basis of material available on record. On 
perusal of the FIR which was exhibited as Ext. 1 it is seen that the informant 
Rekha Devi narrated that on 05-08-12 the accused above named armed with 
dao forcibly into entered Qtr. No. 7, Block No. 3, at Sweeper Colony and without  
any reasons stabbed Biru Balmiki, Harjit Balmiki and Rekha Devi as a result of 
which  Biru  Balmiki  sustained  injury  at  his  nack  and Harjit  Balmiki  sustained 
injury at his left side of the chest and Rekha Devi sustained injury at her right 
hand. After  that  assault  the accused above named fled away as the injured 
made hue and cries.  The informant Rekha Devi  was examined as PW1. She 
deposed that she was the informant of this case. On 05-08-12 at 9 pm she was  
in her residence and her younger brother Harjit Balmiki was assaulted by the 
accused persons near her room. Harjit sustained injury at his hand and when 
resisted by her the accused again assaulted the PW 1. PW 1 deposed that her 
back was cut by Dilip Balmiki and Manoj Balmiki with Dao and after assaulting 
them the accused returned to their residence. PW 1 deposed that they went to 
Dispur P.S. and her brother was brought to the medical and on 06-08-12 she 
lodged the FIR. Ex 1 is the FIR and Ext. 1(1) was the signature of the PW1.

In her cross examination PW1 admitted that she has no knowledge what 
was written in the FIR. The PW 1 further admitted that Meera Devi, Santosh 
Devi, Kulwant Singh, Mamata Devi knew about the incident.  

8. The PW 2 Harjit Balmiki deposed that the informant was his sister and the 
accused Malkhan Balmiki was his uncle and the other accused were his cousins. 
PW 2 deposed that he forgot the date of the incident as the incident took place 
1/2 years  go.  The incident  took place at  9  pm when the PW 2 was at  his  
residence. The accused Malkhan Singh came and assaulted the PW 2. After that 
Manoj Balmiki came with a dao and cut at the right hand of the PW 2. PW 2 
deposed that his left hand is not working properly at present. PW 2 deposed 
that after assaulting him the accused fled away and later on he was brought to  
medical. PW 2 admitted that he was not brought to the medical on the same day 
of the occurrence. PW 2 deposed that he was brought to his residence from 
hospital.  PW 2  deposed  that  he  was  admitted  in  ICU  for  6  days  at  GNRC 
hospital.   

9. PW 3 Biru Balmiki deposed that he knew the informant and the accused but 
he did not know the accused by their names. PW 3 deposed that the informant 
was his elder sister. PW 3 deposed that on 05-08-12 at 9 pm he was at his  
residence. The PW 3 deposed that the accused earlier lodged a case against 
them and then came to their residence and assaulted him and his brother Harjit  
Balmiki.  Manoj Balmiki assaulted his brother Harjit  with a dao and when his 
sister went to save him he also hit her. Harjit got cut in his hand and lost his 
sences and was admitted to hospital.. 
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10. PW 4 Zakir Hussain Choudhury in his evidence deposed that he knew the 
informant and the accused. On 05-08-12 at 9 pm he along with Harjit Balmiki 
was  discussing  over  some  topic  outside  their  residence.  Then  an  argument 
tooklace in between Harjit Balmiki and Malkhan Balmiki. The PW 4 came to his 
residence and on the next day came to know that the quarrel was big and Harjit 
and Malkhan both assaulted each others. 

11. PW 5 Bimla Kumari  deposed that  she knew both the informant and the 
accused and on 05-08-12 at 8/9 pm she heard hue and cries on the road and 
she came out and heard that there was a quarrel among Manoj Singh, Rakha 
Devi and Harjit Singh. PW 5 admitted that she heard that assault took place but 
she did not know who assaulted whom.

12.  PW 6 Satish Balmiki  deposed that  he knew both the informant  and the 
accused. The incident took place on 05-08-12 at 9 pm but at that time he was 
not at his residence. PW 6 deposed that he came to know that there was quarrel  
in between Malkhan and Harjit and he heard from the public that Malkhan cut 
harjit with a dao. 

13. Dimbeswar Thakuria who was the I/O in this case in his evidence deposed 
that on 06-08-12 he was discharging his duty as SI at Dispur Police Station and 
on that they he was directed to investigate the case lodged by Rekha Devi by 
the O/C, Dispur P.S. and on the same day he visited the place of occurrence, 
draw map and recorded the statement of the witnesses and on the basis of the 
statement of witnesses he found sufficient material against the accused above 
named and arrested them and later on enlarged on bail as the offences were all  
bailable in nature. In the mean time he was transferred so he handed over the 
case diary to O/C.

14.  PW 7 Ramesh Saikia  in  his  evidence deposed that  on 05-08-12 he was 
discharging his duty as attach officer at Dispur Police Station and O/C, Dispur 
P.S. on 28-09-14 handed him over the case diary and after perusal of the case 
diary  PW 7 came to  know that  the medical  report  was not  collected so  he 
collected medical report and on the basis of medical report, statement of the 
witnesses filed the charge sheet against the accused persons above named u/s 
448/324/323/34 of IPC. The charge sheet was exhibited as Ext. 2 and Ext. 2(1) 
was the signature of PW 7. 

15. The accused Malkhan Balmiki adduced himself as DW 1 and deposed that 
there was an argument took place in between his son Manoj and Zakir Hussain.  
Harjit came and blocked the road and assaulted Manoj with a chair and caused 
fracture on his head and hand. After that DW 1 went to police station and lodge 
a case. There after he went to the residence of Harjit to inquire the mater and 
met Harjit on the road and asked the reason of such assault. Bu Harjit hit him 
with a road and the DW 1 fall on the road and sustained injuries. There after 

4



5

Gauri Sankar Balmiki, Biru Balmiki, Sanju Balmiki, Indubati Devi and Rekha Devi 
assault DW 1. People came and save him. At that time Manoj was on bed. DW 1 
was  brought  to  police  station  and  he  filed  a  petition  before  police.  The 
application was exhibited as Ext. A and Ext. A(1) was his siagnture and Ext. A 
(2) was the signature of police officer with the seal of the police station.

16. Now on perusal of the evidence it appeared that the PW 1 , PW 2 and PW 3  
were not corroborating each others to the fact of the assault. PW 2 has not 
mentioned anything to the fact that Biru Balmiki was assaulted by the accused.  
PW 2 who was the victim also has not deposed anything to the fact that his 
elder sister was assaulted by the accused persons. As per the evidence of PW 1 
the incident took place near her room but the PW 2 and PW 3 deposed that the 
incident  took  place  in  their  residence.  The  witnesses  have  contradicting  the 
involvement of the accused in the alleged offence. The independent witnesses 
has not seen the incident they only heard about the incident from public. The 
M/O was not examined to ascertain the injury. No alleged weapon was seized. 
From the evidence of  witnesses  PW 3 it  is  appeared that  there  was earlier  
dispute in between the complainant and the accused side since it was deposed 
by PW 3 that a case was lodged earlier by the accused against  them. In a 
criminal case the prosecution has to prove the case beyond all reasonable doubt 
against the accused. But in this case the prosecution has not been able to prove 
the case beyond all  reasonable doubt to make me believe that  the accused 
persons  were  involved  to  the  charges  leveled  against  them.  Hence  in  my 
considered  view I  hold  the opinion  that  the accused persons  Arjun  Balmiki, 
Manoj Balmiki and Malkhan Balmiki are not guilty u/s 448/324/323/34 of IPC

10.  Considering  the  nature  of  the  offence  and  other  attending  facts  and 
circumstances  of  this  case  the  accused  Arjun  Balmiki,  Manoj  Balmiki  and 
Malkhan Balmiki are acquitted.

11. The bail bonds for Arjun Balmiki, Manoj Balmiki and Malkhan Balmiki shall be 
in force for six months.

12. Accordingly the case is disposed off on contest under the following order,
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                                               ORDER

In view of the evidence of the witness, the material available with the 
case record and the argument put forwarded by the Learned A.P.P.  and the 
learned counsel for the accused person I am of the opinion that the prosecution 
has failed to establish the case against the accused Arjun Balmiki, Manoj Balmiki 
and Malkhan Balmiki as alleged. Hence the accused Arjun Balmiki, Manoj Balmiki 
and Malkhan Balmiki are acquitted.  The bail bonds for Arjun Balmiki, Manoj 
Balmiki  and  Malkhan  Balmiki  shall  be  in  force  for  six  months.  The  case  is 
disposed of on contest accordingly. 

Given under my hand and seal on this 20th day of April 2017 at Guwahati.

Dictated and corrected by me,

  Nayanjyoti Choudhury                            Nayanjyoti Choudhury

Judicial Magistrate First Class                     Judicial Magistrate First Class 

         Kamrup (M)                                       Kamrup (M) 
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                                           APPENDIX

(A) Prosecution Exhibits  :

Ext 1- FIR

Ext.2- Charge sheet

(B) Defence  Exhibits  :

Ext. A- Apllication

(C) Witnesses Exhibits  :

              Nil 

(D) Prosecution Witness  :

               PW1— Rekha Devi

 PW 2- Harjit Balmiki

 PW 3- Biru Balmiki

               PW 4- Zakir Hussain Choudhury

               PW 5- Bimla Kumari

               PW 6- Satish Balmiki

               PW 7- Dimbeswar Thakuria

               PW 8- Ramesh Saikia

 

(E) Defence Witness  :

DW 1- Malkhan Balmiki

(F) Court Witness  :

 Nil
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