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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).

                                       

             Present: ARPITA KAR, A.J.S.                     

            C.R. CASE NO: 2017/15

                                   U/S 138 N.I.Act

1. Pragati Finance co.

2. Shri Narendra Kumar Sethia

                     ............ Complainant

                  -Vs-

      1. Shri Najrul Haque.

                                   ............... Accused.

         

      Advocate Appeared:-

                 For The Complainant: - Sri H.L.Maurya, Smti. L..Srivastava.

                  For The Accused     :-  Sri K.K.Bhuyan and Smti. B.R.Devi.

         OFFENCE EXPLAINED ON :07.12.2015

         EVIDENCE FILED AND RECORDED ON: 14.03.2016, 02.09.2016, 

24.10.2016.

         ARGUMENT HEARD ON: 07.04.2017

         JUDGMENT DELIVERED ON:21.04.2017
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                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 

the accused Shri  Najrul  Haque had issued a cheque in favour of the 

complainant, which was dishonoured by the drawee bank.

2. The brief facts giving rise to the institution of this complaint case 

by the complainant, Sri Pragati Finance co. (hereinafter referred to as 

the complainant No.1) is that it is a proprietary establishment of Shri 

Narendra  Kumar  Sethia  (hereinafter  referred  to  as  the  complainant 

No.2) and the accused, Shri Najrul Haque  (hereinafter referred to as 

the accused) towards the payment of his legally enforceable debt and 

liabilities pertaining to hire-purchase of vehicle No.AS-01-DC-3705(Tata 

Truck 1210 1993), issued  a cheque bearing  number 907242   dated 

06.07.2015  in  favour  of  the  complainant  No.1.  The  cheque  was 

deposited for encashment but was dishonoured by the bank. Thereafter 

the legal demand notice was issued to the accused.

3. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.

4. Complainant side examined witness and also exhibited documents. 

Then examination of accused was recorded u/s 313 Cr.P.C. Defence did 

not adduce witness.

5. The defence plea as revealed from the statement of the accused in 

his examination U/S 313 Cr.P.C. is that he is not liable to pay anything to 

the complainant.
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6. I heard argument for both sides.

7. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i)  Whether  the  accused  issued  the  cheque  no.907242  dtd. 

06.07.2015 in favour of the complainant for the discharge of 

any legally enforceable debt or liability?

ii) Whether the cheques were dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point For Determination No.(i):   Whether the accused issued 

the  cheque  no.907242  dated  06.07.2015  in  favour  of  the 

complainant for the discharge of any legally enforceable debt 

or liability?

  8.      The complainant has alleged that the accused had issued the 

cheque-in-question  for  the  discharge  of  legally  enforceable  liability; 

whereas the accused has contended that  he do not have any existing 

liabilities towards the complainant.
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9. P.W.1, Sri Narendra Kumar Sethia has deposed that the complainant No.1 

is his proprietary establishment. He has produced and exhibited the copy 

of  the  trade  license  as  Exbt-1.  The  accused,  Shri  Najrul  Haque 

(hereinafter  referred  to  as  the  accused)  towards  the  payment  of  his 

legally  enforceable  debt  and  liabilities  pertaining  to  hire-purchase  of 

vehicle  No.AS-01-DC-3705(Tata  Truck  1210  1993),  issued   a  cheque 

bearing  number 907242   dated 06.07.2015 in favour of the complainant 

No.1. The said cheque is produced and exhibited as Exbt-4. It is stated 

that on 25.04.2011, the accused has entered into an agreement of Hire-

purchase with his proprietary concern i.e. complainant No.1 in respect of 

the above mentioned vehicle. The Exbt-4 was issued by the accused for 

payment  of  amounts  payable  by  the  accused  to  the  complainant  in 

connection of the said hire-purchase agreement. The said hire-purchase 

agreement is produced and exhibited as Exbt-2. The acknowledgment by 

the accused and his guarantor regarding the receiving of true copy of 

hire-purchase agreement is produced and exhibited as Exbt-3. The P.W.1 

by  filing  an  additional-evidence-on-affidavit,  has  also  produced  and 

exhibited  the   proposal  form  submitted  by  the  accused  and  the 

instalments chart showing details of the vehicle, accused and guarantor, 

instalments  paid,  days  of  delay  and  the  calculations  of  the  amount 

payable by the accused as on 06.07.2015 as exhibit 9 and 10 respectively. 

The debit voucher dated 25.02.2011, 21.07.2011, 31.07.2011,23.11.2011, 

29.03.2011 are also produced and exhibited as Exbt-11 to 15.

10. The accused in his examination U/S313 Cr.P.C. has admitted his cheque 

but has contended that he issued the cheque-in-question as security while 

making the hire-purchase agreement.

11. In his cross-examination the complainant has admitted that Exbt-A to 

W  are  the  receipts  issued  by  them.  In  total  they  have  received 

Rs.1,08,000/- from the accused. He admitted that the hired vehicle met 

with an accident in between and he received an amount of Rs.80,000/- 

from the insurance company.  He admitted that  he have not  given any 

written  intimation  to  the  accused  about  his  outstanding  liabilities  of 
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Rs.1,45,000/-  as  on 06.07.2014.  He stated that  he have  intimated the 

accused  orally  about  his  said  liabilities  when  the  accused  came to  his 

office. He stated that he take 24% per annum as extra loan interest but he 

has  not  submitted  any  document  to  show that  he  can  claim the  said 

interest. He denied the fact that he has misused the security cheque given 

by the accused and that Exbt-10 to 15 are self created documents.

12.  Thus  from the  discussions  made  so  far  it  becomes  clear  that  the 

accused has admitted his cheque. But he denied the liability of the cheque 

amount towards the complainant.

13.   On this point before going further in to the evidences on record it is 

important to note the legal position on the matter at hand. It is the   N. I. 

Act which gives presumption u/s 118(b) and 139 that the cheque so issued 

was in the discharge of debt or liability. It is a statutory presumption and 

court  is  duty  bound to  raise  it.  This  presumption  is  rebuttable  but  its 

burden is on the accused. On this point the settled legal position is that as 

burden to rebut the statutory presumption is on accused hence to rebut 

the same, the accused may rely upon the evidences placed by complainant 

also, and need not give his own evidence. That for the accused, standard 

of proof for rebuttal is preponderance of probability. The court is to see 

and consider the circumstances in which alleged transaction took place to 

decide as whether presumption has been rebutted or not. So in the light of 

this legal position I have analysed the evidences on record. 

14.  In the present case since the cheque as well as the signature has been 

accepted  by  the  accused  hence  the  presumption  under Section  139 would 

operate.  Thus,  the burden is  on the accused to  disprove  the  cheque  or  the 

existence of any legally recoverable debt or liability. To this effect the accused 

contended that he has issued the cheque-in-question as security while entering 

into the hire-purchase agreement and that he do not have any existing liabilities 

towards the complainant as he has repaid the entire amount to the complainant. 

Although the accused contended that he has repaid the entire amount to the 

complainant but the accused could not produce any material on record to show 

that he has actually repaid the entire loan amount to the complainant. Now if the 

http://indiankanoon.org/doc/268919/
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accused  had  already  return  the  entire  amount  to  the  complainant  and  the 

cheque-in-question was issued as security to the complainant while entering into 

the  hire-purchase  agreement  then,  it  is  not  understandable  as  to  why  the 

accused did not stop payment his cheque to prevent the misuse of his cheque 

that  was  issued  as  security  to  the  complainant,  which  a  man  of  ordinary 

prudence ought to have done. Also the accused could not produce any material 

on record to show that he has taken any action against the complainant when he 

came to know that the complainant has misused his cheque that was given as 

security  to  the  complainant.  The  accused  has  admitted  the  hire-purchase 

agreement between him and the complainant and the documents exhibited by 

the complainant (Exbt-10 to 15) clearly shows that as on 06.07.2015 the accused 

was liable to pay an amount of Rs.1,59,148/- to the complainant and the instant 

cheque is for an amount of Rs.1,45,000/- i.e.  for  a  part  of  the  total  amount 

claimed by the complainant.

15.  The learned counsel for the accused has argued that since exhibit 10-15 

are produced by way of additional evidence-on- affidavit hence it creates 

a  doubt  on  the  veracity  of  those  documents.  Now although  the  said 

documents are produced by way of additional evidence-on- affidavit but 

after production of those documents on record the accused has got the 

chance  to  cross-examine  the  P.W.1  upon  those  documents  and  the 

extensive cross-examination of the P.W.1 also could not shake veracity of 

P.W.1.  Also  there  is  nothing  on  record  that  cast  doubt  upon  the 

documents  exhibited by the complainant.  The  learned counsel  for  the 

accused has relied upon various decisions by Hon’ble Apex Court in 2017 

SAR  (criminal)105,  2009STPL2281,  2008STPL2464  and 

2014STPL,10875SC  and  also  upon  by  various  decisions  by  Hon’ble 

Gauhati High Court in 2013(5) GLT201, 2016(3)GLT474 and 2016(3) GLT 

479 and has submitted that the accused is entitled for acquittal as the 

complainant  has not  been able  to  prove his  case successfully.  I  have 

perused  the  said  decisions  relied  upon  by  learned  counsel  for  the 

accused.  But  the facts  and circumstances in  those cases are different 

from the instant case. 

16. In  a  decision  by  Hon’ble  Apex  Court  in  Vasanthakumar  Vs 

Vijayakumari, (2015)8SCC378 it is held that the accused has to bring 
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on record admissible evidence to show that he has no dues towards the 

complainant. 

17.  In M.S. Narayana Menon Vs. State of Kerala; (2006)6 SCC39, the 

Hon’ble Apex Court has held that it has to be presumed that the cheque 

was  issued  for  some  consideration  unless  the  existence  of  such 

consideration is disproved and that the initial burden of proof is on the 

accused to rebut the said presumptions by raising a probable defence.

  In  the instant  case,  from what  has been discussed so  far  it 

becomes clear that the accused, apart from mere statement has failed to 

disprove the existence of any consideration and on the other hand vide 

Exbt-2,3, 4 and Exbt-10 to15 the complainant has successfully proved the 

liability of the accused in favour of the complainant.

18.   The accused contended that the cheque was a security cheque. In 

I.C.D.S. Vs. Beena Shabeer &Anthr;  AIR2002SC3014  the Hon’ble 

Apex Court has held that:

       10. “The commencement of the Section stands with the words  

"Where any cheque" The  above noted three words are  of  excrement  

significance, in particular, by reason of the user of the word "any"--the  

first three words suggest that in fact for whatever reason if a cheque is  

drawn on an  account  maintained  by him with  a  banker  in  favour  of  

another  person  for  the  discharge  of any  debt  or  other  liability, the 

highlighted  words  if  read  with  the  first  three  words  at  the  

commencement  of  Section 138,  leave  no  manner  of  doubt  that  for  

whatever reason it may be, the liability under this provision cannot be  

avoided in the event the same stands returned by the banker unpaid. The  

legislature has been careful enough to record not only discharge in whole  

or in part of any debt but the same includes other liability as well.”

19.   Thus  even if  the  contention  of  the accused that  the cheque-in-

question was issued as a seccurity is believed, then also as per the ratio 

as laid down in I.C.D.S. Vs. Beena Shabeer &Anthr;(supra), security 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','25842','1');
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cheque or post dated will also come under the purview of section 138 of 

the negotiable instruments act. 

20.  Thus, from the ratio of the aforesaid decisions discussed supra; it is 

observed that even if a cheque is a Security cheque the same will come 

under the purview of the N.I.Act, provided the complainant proves that 

when  the  security  cheques  were  quantified  there  was  some  legally 

enforceable  debt  on  the  part  of  the accused.  In the present  case as 

already discussed above, the accused has is  not  able  to produce any 

materials on record to show that he has already paid the amount to the 

complainant  which  the  complainant  is  entitled  to  receive  from  the 

accused. Hence, the complainant was well within his rights to enforce the 

security  in  respect  whereof the cheque-in-question was issued and to 

seek  to  recover  the  outstanding  debt  by  encashment  of  the  said 

cheques. 

21.  In addition to the above there is  a statutory presumption under 

section 139 of  the Negotiable Instruments  Act,  1881 in  favour  of  the 

holder of the cheque, that the cheque was issued for the discharge of 

debt. In the instant case at hand the complainant vide Exbt-4 has already 

proved the liability of the accused; as such the only presumption that can 

be drawn in the absence of any evidence to the contrary, is that the said 

cheque was issued for the discharge of legally enforceable debt.  

22. In view of the discussions made above it is held that the accused 

issued the cheque in question for the discharge of enforceable liability.

23.  DECISION: The  cheque  was issued for  the discharge of  a  legally 

enforceable debt.

Point  For  Determination  No.ii:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?
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24. P.W.1,  has  deposed  that  the  cheque-in-question  was  presented  for 

encashment,  but  the  same  was  dishonoured  because  of  “Insufficient 

funds”. P.W.1 has produced the cheque return memo and the same is 

marked as exhibit-5 which shows that the said cheque was dishonoured 

for “Insufficient funds” on 14.07.2015. 

25. In addition to the above the section 146 of the Negotiable Instruments 

Act,1881 provides for a statutory presumption as regards the genuineness 

of the cheque return memo issued by the bank; hence it is held that the 

said cheque was dishonoured for  the reason “funds insufficient” when 

presented for encashment.

26. Decision:   The  cheque  issued  was  dishonoured  for  insufficient 

funds in the account of the accused.

 Point For Determination No.iii:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheque?

27.          P.W.1, has deposed that after the dishonour of Exbt-4 demand 

notice was issued in respect of the dishonour of the said cheque, after 

the  receipt  of  the  dishonoured  cheque.  The  complainant  issued  the 

demand notice to the accused by registered post in his correct address. 

The copy of the said notice along with the postal receipt are produced 

and marked as exhibit-6 and 7 respectively. 

28.     I have perused the above exhibits and there is nothing on record to 

doubt or  disbelieve the genuineness of the above exhibits.  The postal 

receipts show that the notice was sent by registered post duly prepaid 

and addressed to the accused. 

29.  The perusal of the exhibit-6 shows that it is a demand notice whereby 

the factum of dishonour of the cheque (exhibit-4) is clearly mentioned 

and a demand is made to honour the amount of the said cheque.
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30.  The  accused  has  contended  that  he  have  not  received  the  demand 

notice. But in C.C. Alavi Haji (2007 Crl. L.J. 3214); Hon’ble Apex Court has 

laid down that a person who does not pay within 15 days of receipt of the 

summons from the court along with the copy of the complaint U/S 138 of 

the Act, cannot obviously contend that there was no proper service of 

notice  as  required  u/s  138  by  ignoring  statutory  presumption  to  the 

contrary under section 27 of the General Clauses Act and Section 114 of 

the  Evidence  Act,  That  any  other  interpretation  of  the  proviso  would 

defeat the very object of the legislation.

31.  In the instant case, the accused did not make any such payment within 

15 days from the date of receipt of the summons from the Court and as 

such, the accused cannot take any advantage of the plea. 

32.   Thus, in view of the aforesaid discussions and evidences, it is held that 

the  accused  received  the  demand  notice  issued  by  the  complainant 

regarding the dishonour of the cheque.

33.  DECISION: The demand notice was duly served upon all the accused.

Point For Determination No iv:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 

period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?

34.       The offence under section 138 of the Negotiable Instruments Act, 

1881 is complete on the satisfaction of certain conditions which are: that 

the cheque has to be issued on the account maintained by the accused and 

that the cheque has to be issued for the discharge of a debt or liability. It is  

further  provided that  the said  cheque has to  be deposited within  three 

months of its issuance or within its validity and that the notice regarding the 
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dishonour of the cheque for insufficient funds ought to be given within 30 

days of the receipt of information regarding the dishonour. 

35. In the instant case in hand, it  is  already held that the cheque was 

issued by the accused in the account maintained by them and that the said 

cheque was issued for the discharge of a legally enforceable debt. It is also 

held that the said cheque was dishonoured due to insufficient fund, vide 

Exbt-5. The cheque in the instant case was dated 06.07.2015  and it was 

presented within its validity for encashment.  The cheque was dishonoured 

on  14.07.2015  as  is  revealed  from  the  cheque  return  memo;  and  the 

demand  notice  was  issued  by  the  complainant  on  20.07.2015  which  is 

within 30 days from the receipt of information of dishonour. On this point, 

defence side has no contrary plea that accused paid the cheque amount 

within 15 days from the receipt of demand notice and evidences given by 

complainant remained unrebutted. The accused  could not show  that the 

case is not filed within its limitation, as such it can be said that the case is  

filed within 30 days after the lapse of 15 days from the date of receipt of 

demand  notice;  hence  the  complaint  is  lodged  within  the  period  of 

limitation.

36.         In view of the above discussion it is held that all the ingredients of  

the offence under section 138 of the Negotiable Instruments Act, 1881 are 

satisfied in the instant case and further the complainant has satisfied all the 

requisites  for  the  institution  of  the complaint;  hence it  is  held  that  the 

accused has committed the offence under section 138 of the Negotiable 

Instruments Act, 1881.

37.        DECISION:  The  accused  has  committed  the  offence  under 

section138 of the Negotiable Instruments Act,1881.

38.      In view of the aforesaid discussions and the decisions reached in the 

foregoing  points  for  determinations,  it  is  held  that  the  accused  have 

committed offence under section 138 of the Negotiable Instruments Act, 

1881 and as such all the accused are convicted under section 138 of the 

Negotiable Instruments Act,1881.
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39.     I have heard the parties. I am not inclined to extend the benefit of 

the provisions of the Probation of Offenders Act, 1958, because the offence 

committed is in the nature of an economic offence and the backbone of the 

nation depends on a healthy economy. Moreover the real intention behind 

the enactment of the said offence is to provide quick remedy to the payee 

or the holder of the cheque, and also to install a sense of confidence and 

assurance to the business community. So if accused is given the benefit of 

probation it will go against the spirit of the legislation. 

40.   I have heard the parties on the point of compensation and sentence.

41.  Considering the nature of the offence and the other attending facts and 

circumstances of this case, the accused Shri Najrul Haque is convicted of 

the offence under section 138 of the Negotiable Instruments Act,1881. The 

accused  is  sentenced  to  undergo  imprisonment  for  Six(6)  months  and 

further to pay compensation of Rs.2,00,000/- (Rupees Two Lakhs Only)U/S 

357 Cr.P.C. to the complainant as the total cheque amount is Rs.1,45,000/- 

(Rupees One Lakh and Forty Five Thousand only) and about two years have 

elapsed from the date of issuance of cheque. It is further directed that the 

accused  shall  undergo simple  imprisonment  for  another  two months in 

default of the payment of compensation.

42.  Furnish a free copy of the judgment to the accused immediately.

43.       Judgment is pronounced in open Court. The case is disposed of on 

contest.

Given under my hand and the seal of this court on this the       21st 

day of  April, 2017 at Kamrup(M).

                                            

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Sri Narendra Kumar Sethia.

2. PROSECUTION EXHIBITS:-  

EXHIBIT 1: Trade License.

EXHIBIT 2:Hire-purchase agreement.

EXHIBIT 3: Acknowledgment by accused.

EXHIBIT 4: Returned cheque.

EXHIBIT 5: Return Memo.

EXHIBIT 6: Copy of legal demand notice. 

EXHIBIT 7: Postal Reciept.

EXHIBIT 8: Envelope containing the refused registered postal article.

3. DEFENCE WITNESSES:-  

None.

4. DEFENCE EXHIBITS :-  

None.

Judicial Magistrate 1  st   class, Kamrup(M).   


