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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                      Sessions Judge,
                     Kamrup(M), Guwahati.

 

 

                                         Criminal Appeal No. 05 of 2015

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

29.12.2014  passed by the learned Special Railway Magistrate,  Kamrup (M) at 

Guwahati in connection with C. R. Case No. 25C/2013, under Section 160 (2) of 

Railway Act.

                                              Sri Mukut Das

                                 ............  Appellant

                   - Versus – 

     The Union of India

                                                                                                 .............   Respondent

 

Date of Argument     : 30.03.2017

Date of Judgment     : 21.04.2017

 Advocates who appeared in this case are:

Sri M.K. Sarma : Learned Advocate for the Appellant

Sri G.C. Kalita : Learned Advocate for the Respondent.
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J    U   D   G   M   E   N   T

1. This  appeal  U/S  374 (3)(a)  of  the  Code  of  the  Criminal  Procedure  is 

preferred  by  accused  /appellant  Sri  Mukut  Das  S/O  Late  Narayan  Das,  R/O 

Villlage: Nathkuchi, PS: Tihu, Dist: Nalbari, Assam , who has called in question 

the propriety and legality of the judgment and order dated 29.12.2014 passed by 

the learned Special Railway Magistrate, Kamrup(M), Guwahati in connection with 

C.R. Case No. 25C/2013 whereby the learned Trial Court having convicted the 

accused/appellant U/S 160(2) of the Railway Act, sentencing him to undergo S.I. 

for  1(one) month and Rs.  2,000/-(Rs.  Two thousand) as compensation to be 

given to the Railway department to mitigate the hardship and to meet out the 

repairing cost of boom barrier, signal in default S.I. for 20 days. The prosecution 

case in brief is  that on 15.01.2013 at about 15.40 hrs one XR massage was 

received from SASM/RNY regarding breaking of L/C barrier of gate No. ST-20 in 

between  KDKN-RNY  section  by  one  road  vehicle  bearing  No.  AS-14/C-

3615(Mahindra  Genio);  on getting  this  information  SIPF/RNY along with  staff 

attended the spot and after joint verification with SE/signal/RNY found that gate 

barrier boom pipe of Guwahati end broken by the said vehicle. The said vehicle 

along with the driver was detained by on guard official and it was seized and the 

driver was taken into custody who disclosed his name as Sri Mukut Das, aged 

about 25 years, S/O Late Narayan Das, R/O Villlage: Nathkuchi, PS: Tihu, Dist: 

Nalbari,  Assam  on  the  strength  of  the  FIR  lodged  by  SSE/SIG/RNY  the 

IPF/RNY(P)  registered a  case  vide  No.  07/2013 U/S 160(2)/154 Railway  Act, 

dated 15.01.2013 and endorsed ASIP/RNY for enquiry. The called for case record 

has  revealed  that  after  completion  of  enquiry,  the  enquiry  officer  submitted 

offence report against aforenamed accused convicted U/S 160(2)/154 of Railway 

Act. The case record has further revealed that finding a prima-facie case, the 

learned Trial Court took cognizance of offences. Thereafter, after hearing learned 

counsel of both the sides, the learned trial Court framed charge U/S 160(2)/154 

of Railway Act and read over and explained the particulars of acquisition to the 

accused/appellant to which he pleaded not guilty and claimed to be tried.
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2. During trial, the prosecution in order to establish its case examined 6(six) 

witnesses  namely  PW-1 Sri  Bhupen Das,  PW-2 Sri  Mantu Kr.  Boro,  PW-3 Sri 

Nabajyoti das, PW-4 Sri Narayan Poddar, PW-5 Sri Mahesh Ch. Kalita and PW-6 

Sri  Karuna  Kanta  Lahkar.  Statement  of  convicted  accused  was  recorded  in 

separate form U/S 313 of Cr.PC.; he pleaded himself  to be innocent; he has 

further declined to lead evidence in defense. 

3. The learned trial court heard the argument of both the sides and believed 

the prosecution story; after analyzing the evidence on record the learned Trial 

court delivered the impugned judgment and order dated 29.12.2014 convicting 

the  accused/appellant  and  sentenced  him  to  S.I.  for  1(one)  month  and  has 

further directed him to pay an amount of RS. 2,000/- to the department by way 

of compensation in default to suffer S.I. of 20 (twenty) days.

4. The accused/appellant  feels  highly  aggrieved and dissatisfied  with  the 

impugned  judgment  and  order  and  he  has  challenged  the  same  on  various 

grounds. According to him the learned trial Court erred both in law and on facts  

while convicting and sentencing the accused/appellant. It is further contended 

that the conviction is bad in law for evidence adduced by the prosecution does 

not establish its case. It is further contended that the learned Trial court has 

acted beyond the law prescribed U/S 160(2) of the Railway Act and as such the 

conviction  and  sentence  is  liable  to  be  set-aside  and  the  accused/appellant 

deserves to be set at liberty.

5. It  is  further  contended  that  the  prosecution  witnesses  had  not 

corroborated each other on material aspects. It is also contended that PW1 the 

eye witness of the incident in his examination has deposed that 15.01.2013 while 

he was on duty from 1400hrs to 2200 hrs as gateman at SK-13 Railway Gate at 

about 15.38 hrs, he closed the gate as per instruction of ASM on information of 

arrival  of  DN  Siphung  Passenger  train  then  one  Tata  Mobile  vehicle  bearing 

registration No. AS-14/C-3120 from Guwahati side dashed the eastern side gate 

barrier  thereby  breaking  it.  Then  PW1  immediately  informed  this  matter  to 

station master over phone. Thereafter, RPF came and took the vehicle to the 

post. PW1 has further claimed to have seen the person who was driving the said 

vehicle at the relevant time but he has forgotten his facial appearance. He further 



4

proves exhibit 1 the seizure list, exhibit 2 seizure list cum zimmanama. He has 

further stated that the vehicle rammed into the closed gate and the said gate 

was  broken  into  two  pieces.  However,  there  was  not  much  damage  to  the 

vehicle. The learned counsel for the accused /appellant draws the attention of 

this court to the evidence of PW5; from whose evidence it is seen that he was 

immediately  informed  by  PW1  about  the  incident.  He  has  corroborated  the 

testimony of  PW1 on  the point  that  the  gate  was  closed  for  road traffic  as 

instructed by him. He has further proved the fact that it was he who issued XR 

memo vide No. RNY/SF/05/01/13 to SSE/Signal/Rangia for rectification and he 

has also informed the officer-in-charge of RPF/RNY over phone regarding the 

incident. According to the learned counsel for the accused, PW6 is the seizing 

officer as well as the enquiry officer and from his evidence, it is seen that he 

along with PW2 constable RPF corroborated the testimony of PW1 on the point of 

breaking of the gate barrier; furthermore, the fact of broken state of gate barrier 

which  got consolidated from the evidence of PW3, who jointly verified the spot  

with  PW6  on  which  a  joint  verification  report  (exhibit  3)  was  prepared  and 

seizure of the broken gate barrier cum zimmanama (exhibit 2) was also made. 

The defense counsel has further hammered the matter from the evidence on 

record, it is seen that on receipt of FIR (exhibit 4) from PW4 the SSE/Signal/RNY 

PW5 was endorsed the case for enquiry and during the course of enquiry he 

collected (exhibit 8) the MVI report  which reflected the status of the vehicle and 

it  showed that there was no any mechanical  fault  in that vehicle.  He further 

recorded the confessional statement (exhibit  11) of the accused. The learned 

counsel has further contended that PW1, the gateman was the only eye witness 

in this case and stated before the court that the aforesaid vehicle hit the boom 

barrier in closed gate and the boom barrier got broken into two pieces. However,  

there was no damage to the vehicle; but PW5 stated in his cross-examination 

that the gateman   closed the gate then the vehicle collided the barrier. Thus, 

there is a serious contradiction in the evidence of both the PWs.

6. It  is  further  contended  that  PW 6  the  E.O.  collected  the  MVI  report 

marked as exhibit 8, which showed that no damage was caused to the vehicle. 

Now the question is, if any vehicle hit the boom barrier then the vehicle must 

have suffered some injury. Thus, the prosecution story should not be believed by 
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the court and on that ground alone, that the accused is entitled to get acquitted. 

I have considered all  the afore-said submissions of the learned counsel and I 

have also analyzed the evidence on record; there is no dispute to the fact that 

PW1 is the only eye witness to this incident and he in his evidence has stated 

that on 15.01.2013 while he was on duty as gateman at SK-13 Railway gate at 

about 15:38 hrs he closed the gate as per instruction of ASM on receipt of an 

information of arrival  of DN Siphung Passenger train ; then he had seen the 

offending vehicle coming from Guwahati side dashed against the eastern side of 

gate barrier thereby breaking it into two pieces; then he immediately informed 

the matter to the station master over phone.

7. PW5 is the said station master and he corroborated the testimony of PW1 

by stating inter-alia that immediately after the incident, he was informed by the 

PW1 the gateman and he has further affirmed the fact that the gate remain 

closed for road traffic as he instructed by PW1 to close the gate for passing of 

DN  Siphung  Passenger  train.  The  fact  of  gate  got  broken,  find  ample 

corroboration from the testimony of PW6; he was the seizing officer and enquiry 

officer and after this incident he along with constable RPF and seizure witnesses 

attending the spot and found the gate in broken condition and he had also found 

the accused there with the vehicle; PW4 filed FIR in this case

8. PW6 collected the MVI report which reflected the status of the vehicle 

and it has further shown that there was no mechanical defect in that vehicle.  

Now the question is, if the damage is not sustained by the vehicle, should the 

court disbelieve the testimony of all the PWs who are all independent and official 

witnesses  and  who  has  no  previous  grudge  and  enmity  with  the 

accused/appellant to depose against him falsely.

9. The learned trial court has rightly assessed the evidence on record and 

has rightly convicted the accused/appellant for alleged commission of offence 

U/S 160(2) of Railway Act; the impugned judgment and order suffers from no 

illegality and irregularity and it warrants no interference from this court. Having 

found devoid of merit, this appeal stands dismissed.
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10. Send back the case record along with a copy of the judgment  to the 

learned court below..

11. Signed, sealed and delivered in the open court on this 21st April, 2017 at 

Guwahati. 

  

                                                                                                   (M. Ahmed)

                                                                                       Sessions Judge, 

                                                                                              Kamrup(M), Guwahati 

 

Dictated & corrected by me. 

 

  

         (M. Ahmed)
        Sessions Judge, 
      Kamrup(M), Guwahati


