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IN THECOURT OF THE SESSIONS JUDGE: KAMRUP (M), 
AT GUWAHATI

NDPS  No. 49/2014

(Under Section 20(b)(ii)(B)/29 of the NDPS Act)

Present:    Md. M. Ahmed,
                  Sessions Judge
                  Kamrup (M), Guwahati. 

State of Assam 

- Vs –

          Sri Dipankar Kalita 

Md. Rubul Khandakar

Md. Tazul Choudhury

     ….....Accused Persons

                                                                      

Appearance for the Parties:

Advocate for the State  : Mr. H.K. Deka, learned Public Prosecutor

Advocate for the accused persons : Mr. D.R. Saikia, Learned Advocate

Date of recording evidence : 02.04.2016, 24. 06.2016, 30.07.2016, 

   08.09.2016 &  08.02.2017, 

Date of Argument           : 10.04.2017

Date of Judgment           : 24.04.2017
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J U D G M E N T

1.  Prosecution case in brief is that on 09.07.2014 at about 11:30 A.M. on the 

basis of specific source information, Inspector of Police, CID, Kumud Ch. Sarma 

along with a team of CID officials conducted search in two rooms under an Assam 

Type shed located at Maszid Chowk, Krishnanagar,  under P.S.- Dispur, Guwahati. 

During search suspected ganja was recovered and on weightment of the same at 

the  spot  with  departmental  weigh-mage  apparatus  3  Kg  suspected  ganja  was 

found from the shop of accused Rubul Khandakar. The same was seized from the 

joint possession of Rubul Khandakar and Tazul Choudhury. 2 Kg, 400 grams of 

suspected ganja was also recovered from the shop of accused Dipankar Kalita. The 

said  contraband  was  seized  from  the  possession  of  accused  Dipankar  Kalita. 

Thereafter, samples were drawn from the seized contraband and those samples 

were  forwarded to  FSL Kahilipara  for  examination and when it  was  examined, 

those samples tested positive for cannabis. All  the three accused persons were 

arrested and they were produced before the court wherefrom they were remanded 

to judicial  custody.  Inspector  of  Police Kumud Ch.  Sarma on the same day of 

recovery of contraband from the possession of three accused persons filed an FIR 

with the then O/C CID Police Station, CID, Assam, Ulubari, Guwahati, on the basis 

of which, the said P.S. registered a case vide CID P.S. Case No. 44/2014 under 

Sections 20(b)/29 of the NDPS Act. Investigation was set in motion and on its 

conclusion, the I/O submitted charge-sheet against all  the aforenamed accused 

persons for alleged commission of offences punishable under Sections 20b/29 of 

the NDPS Act. At a time of submission of charge-sheet ,all the accused persons 

were languishing in jail. They were subsequently let off on court bail. Thereafter, 

my learned Predecessor-in-court having heard the learned counsel of both sides 

and  upon  perusal  of  the  materials  on  record,  framed  charge  under  Sections 

20(b)/29 of NDPS Act against accused Rubul Khandakar and Tazul Choudhury and 

read over and explained the particulars of accusations to all  the three accused 

persons jointly and severely to which they professed innocence and claimed to be 

trial.
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Points for determination:-

2. In the instant case it is to be determined if on 09.07.2014 at about 1:10 

P.M. at Krishnanagar, Maszid Chowk under Dispur P.S., Guwahati accused Dipankar 

Kalita was found in possession of 2 Kg, 400 grams of ganja and other two accused 

namely, Rubul Khandakar and Tazul Choudhury were found in joint possession of 3 

Kg of ganja on the same day. 

3. The prosecution in this case has examined as many as 7 P.W.s. After the 

process  of  recording  the  evidence  of  P.W.s  so  adduced  from the  side  of  the 

prosecution  was  concluded  ,all  the  three  accused  persons  were  subjected  to 

examination as  warranted under Section 313 of the Cr.P.C. with respect to the 

incriminating circumstances that  surfaced against them in evidences on record. 

Their plea is of total denial and false implication. They have further flatly refused 

having any shops at  the  place  where  the  alleged recovery  of  contraband was 

made. Rather they took a common plea. All of them one after another went to the 

place to chew pan and police finding them there and having found no ownership of 

the seized contraband from those shops illegally framed them. However, all the 

accused persons declined to lead evidence in defence. 

4. I have heard the argument so advanced by learned counsels considering 

the evidences on record and come to the following decisions.

Decisions and Reasons thereof:-

5. In this case the prosecution by examining P.W. 5 the informant and the 

seized officer of this case has succeeded to establish the fact that on the eventful 

day,  recoveries of  contraband were made from two shops and both the shops 

situated at Maszid Chowk, Krishnanagar under Dispur P.S.  The prosecution has 

claimed that the 1st shop belonged to Rubul Khandakar and Tazul Choudhury and 

the other shop belonged to accused Dipankar Kalita. Now let us see that what this 

witnesses has stated in connection with the case at hand. He in his evidence has 

stated that on 09.07.2014, he was attached to CID Assam, Guwahati as Inspector 

of Police. On that day, Chandra Sekhar Tewari DSP (not examined) received secret 
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information at about 11:30 A.M. to the effect that at Maszid Chowk under Dispur 

P.S. Rubul Khandakar and Tazul Choudhury were in illegal possession of suspected 

ganja at the stationery shop situated at Maszid Chowk, Krishnanagar. Accordingly, 

CID P.S. G.D. Entry No. 67, dated 09.07.2014, at about 11:30 P.M. was made. This 

witness has proved the certified copy of the said G.D. Entry. He further proved 

Exhibit 4(1) as the signature of the officer-in-charge, DSP (H.Q.) Suleman Ali. Now 

upon attentive analysis,from Exhibit 4, we have seen that P.W. 5 has claimed that it  

was written by the then officer-in-charge of CID. It is also written therein that DSP 

Chandra Sekhar Tewari himself went to the police station and he verbally informed 

the O/C regarding receipt of the specific source information of ganja in a stationery 

shop located at Krishnanagar, Maszid Chowk belonged to accused Rubul Khandakar 

and Tazul Choudhury.

6. Section 41 of NDPS Act has provided that a Metropolitan Magistrate or a 

Judicial Magistrate of the first class or any Magistrate of the second class specially  

empowered by the State Government in this behalf, may issue a warrant for the 

arrest  of  any  person  whom he has  reason  to  believe  to  have  committed  any 

offence punishable under this Act, or for the search, whether by day or by night, of 

any building, conveyance or place in which he has reason to believe any narcotic 

drugs or psychotropic substance or controlled substance in respect of which an 

offence punishable under this Act has been committed or any document or other 

article which may furnish evidence of  the  commission of such offence or any 

illegal  acquired  property  or  any  document  or  other  article  which  may  furnish 

evidence of  holding any illegal  acquired  property  which is  liable  for  seizure or 

freezing or forfeiture under Chapter V-A of this Act is kept or concealed.

7. Sub-Section 2 of this Section has further provided that any such officer of 

gazetted rank of the departments of central excise, narcotics, customs, revenue 

intelligence or any other department of the Central Government including the para-

military forces or the armed forces as is empowered in this behalf by general or 

special order by the Central Government, or any such officer of the revenue, drugs 

control,  excise,  police  or  any  other  department  of  a  State  Government  as  is 

empowered in this behalf by general or special order of the State Government if he 
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has reason to believe from personal knowledge or information given by any person 

and taken in writing that any person has committed an offence punishable under 

this  Act  or  that  any  narcotics  drugs  or  psychotropic  substance  or  controlled 

substance in respect of which any offence under this Act has been committed or 

any document or other article which may furnish evidence of the commission of 

such offence or any illegal  acquired property or any document or other article 

which may furnish evidence of holding any illegal acquired property which is liable 

for  seizure  or  freezing  of  forfeiture  under  Chapter  V-A  of  this  Act  is  kept  or 

concealed  in  any  building,  conveyance  or place,  may  authorize  any  officer 

subordinate to him but superior in rank to a peon, sepoy or a constable to arrest 

such a person or search a building, conveyance or place whether by day or by 

night or himself arrest such a person or search a building, conveyance or place.  

Then  upon  attentive  analysis  of  the  evidences  of  P.W.  5,  it  is  seen  that  this 

provision  has  been  falsely  complied  with.  It  is  further  established  from  the 

evidences of P.W. 5 that DSP Chandra Sekhar Tewari by issuing Exhibit 5, authority 

letter entrusted P.W. 5 to take necessary action under NDPS Act. Further evidence 

of this witnesses is that during the course of such investigation, he accompanied 

by his certain staff proceeded to the place where the contraband was allegedly 

stored and he conducted search at the specific stationery shop belonging  to Rubul 

Khandakar.  The evidence on the point that he recovered 3 Kg of suspected ganja 

from the said shop is not challenged by the accused persons. It is stated by P.W. 5 

that he recovered 3 Kgs of ganja out of the joint possession of Rubul Khandakar  

and  Tazul  Choudhury.  He  has  further  claimed  to  have  recovered  2.400  Kgs. 

suspected ganja out of the possession of accused Dipankar Kalita. Then he took 

weight of the suspected ganja using departmental weighing machine on the spot 

in presence of the witnesses.  Thereafter,  he collected samples from the seized 

substance  in  presence  of  the  witnesses.  He  further  recovered  four  polythene 

wrapped packets suspected ganja and he collected samples from each of those 

packets.  In  all,  he  collected  four  samples.  Thus,  he  sealed  the  samples  and 

obtained the signature of the accused persons and witnesses thereof. He further 

prepared a sketch-map of the place of occurrence, vide Exhibit 6. Thereafter, he 

returned to the police station along with all  the three accused persons and he 

handed over the seized substance to the officer-in-charge of CID P.S. Thereafter, 
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he filed Exhibit 7, the FIR. However, in his cross examination he has very clearly 

admitted  that  he  did  not  recover  the  suspected  ganja  out  of  the  personal 

possession of the accused persons. Rather, he recovered the substance suspected 

to be ganja out of the shop of the accused persons. Now the question is if those 

shops really belonged to the accused persons ; to that effect there is absolutely no 

evidence. P.W. 7 is the I/O of the instant case and he in his evidence has stated 

that on 10.07.2014, while he was attached to CID,on that day,  O/C CID police 

received an FIR from Kumud Ch. Sarma Inspector of Police, CID, Assam, Ulubari, 

Guwahati and he registered a case being CID police station case under Sections 

20(b)/29  of  NDPS  Act  and  subsequently,  he  endorsed  him  to  complete 

investigation. During the course of investigation, he recovered the statement of 

witnesses. He further sent the samples to FSL vide Exhibit 10 forwarding letter. He 

further proved Exhibit 11 the test Memo. He collected report from FSL and that 

report gave positive test for ganja. On completion of investigation, he submitted 

charge-sheet against the all criminal accused persons under Sections 20(b)/29 of 

NDPS Act  vide Exhibit  12.  Thus we have found that  P.W. 7 the I/O made no 

attempt to collect any documentary proof as regards the ownership of those two 

shops wherefrom recovery of suspected ganja was made. From the evidences of 

P.W.  4,  Gajendra  Nath  Deka,  Deputy  Director,   Drugs  and  Narcotics  Division, 

Directorate  of  Forensic  Science,  Assam,  Kahilipara,it  has  been  abundantly 

established that the samples collected by P.W. 5 after recovery of suspected ganja 

were received by FSL. According to this witness on 10.07.2014,  he received a 

parcel through Director of FSL Assam under Sections 20(b)/29 for examination. 

The said parcel consisted of two Exhibits. i.e. two sealed envelopes, marked as 

Exhibit-“A” and Exhibit-“B” having two closed  polythene packets containing 25 gm. 

dry  plant  materials  each.  The  samples  were  again  marked  by  him  as  DN-

215/2014(a) and DN-215/2014(b), respectively. He examined the samples as per 

the United Drugs Testing Laboratory Mannual and found that those two exhibits to 

have given positive test for cannabis. Thus there is no doubt and the evidence is 

very clear and unambiguous on the point that the substance recovered by P.W. 5 

from those two shops tested positive for  ganja. Now   the question is if these two 

shops belonged to the accused persons. The prosecution has examined some other 

witnesses as well.
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8. P.W. 1 is Jayanta Baruah deposed in a similar manner ;in his evidence has 

stated that he at the relevant time was working as cigarette distributor to the 

shops under an agency and during that period he was residing at Kahilipara in a 

rented house. According to him, on that day while he was delivering cigarette to 

the shops situated at Maszid Chowk, Krishnanagar, 6-7  nos of police personnel in 

civil address asked him to stop. After waiting for some time, police personnel have 

obtained his  signature  on  a  paper.  Upon closer  evaluation  of  evidence  of  this 

witnesse, it is seen that this witnesses has not stated that any contraband was 

recovered from any shop. Much less the shop of the accused persons. P.W. 2 is 

Priya Mohan Kalita, who had a shop in front of the shop wherefrom the ganja was  

recovered  According  to  him,  on  that  day  at  about  11:00  A.M.  some  police 

personnel stopped in front of his shop and told him that ganja was recovered from 

the shop of the accused persons. Police obtained his signature on that day ; but he 

has  not  seen  any  ganja  bag  being  recovered  from  the  shop  of  the  accused 

persons. Evidence of P.W. 3 goes on the same line. He in his evidence has stated 

that his father is having a grocery shop near the shop of the accused persons. He 

came to know   from some police on that day  that ganja like substance was 

recovered from the accused persons. But he has not seen the actual recovery of 

the contraband from the possession of any of the  accused persons. Evidence of 

P.W. 6 is formal in nature. She is a woman constable and according to her on 

10.07.2014, she was attached to CID police working as Constable of police. On 

that  day,  at  about 3:00 P.M. S.I.  of  police,  Samiran Mazumder directed her to 

deliver  some  sealed  sample  packets  with  forwarding  letter  to  FSL,  Assam, 

Guwahati. Accordingly, she delivered the exhibits on the said  office on obtaining 

the acknowledgment receipt. Thus, we have found that the recovery of ganja is 

well proved in this case. However, the prosecution has failed to lead cogent and 

convincing  evidence  to  prove  the  fact  that  those  two  shops  belonged  to  the 

accused persons. Thus the accused are entitled to get benefit of doubt. In result 

extending  the  same ,all  the  accused  persons  are  acquitted  and  set  at  liberty 

forthwith.

9. The bail bond of the accused stands discharged.



8

10. Signed, sealed and delivered in the open court on this 24th day of April, 

2017 at Guwahati.

                                                                                           (M. Ahmed)
                                                                                                     Sessions Judge, 
                                                                                                         Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

 

           (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati 
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A P E N D I X 

(A) Prosecution Exhibits : 

 Ext-1 : Search List.
Ext-2 : FSL Report.
Ext-3 :  Forwarding letter to FSL
Ext-4 : Extract Copy of G.D. Entry.
Ext-5 : Authority Letter. 
Ext-6 :  Sketch map of P/O.
Ext-7 :.FIR
Ext-8 : Printed Form  of the FIR.
Ext-9 : Command Certificate. 
Ext-10 : Forwarding letter.
Ext-11 : Test memo.
Ext-12 : Charge sheet. 

(B) Material Exhibits:

M. Ext-1 : The polythene packets containing suspected ganja.
M. Ext-2 : The plastic bag containing ganja. 

(C) Defense Exhibit : NIL

(D) Court Exhibit : NIL

(E) Prosecution Witnesses:

PW-1 : Sri Jayanta Bezbaruah 
PW-2 : Sri Priya Mohan Kalita.
PW-3 : Sri Mrinal Barman
PW-4 : Sri Gajendra nath Deka.
PW-5 :  SI Kumud Ch. Sarma.
PW-6 : Smti. Dipali Gogoi
PW-7 : SI Samiron Mazumdar

(F) Defense Witnesses : NIL

(G) Court Witnesses : NIL

  (M. Ahmed)
                    Sessions Judge, 
                      Kamrup(M), Guwahati


