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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R. Case No. 8835 of 2013 

u/s 406/34, IPC 

State 

          v. 

       1. Smti Chipti Nandi 

       2. Sri Pulin Biswas    ......  Accused  

Present: Sri Sarfraz Nawaz, A.J.S. 

Evidence recorded on: 13.07.16 
17.09.16 

Arguments heard on:   17.04.17 

Judgment delivered on:  24.04.17 

Appearing for the Prosecution : Assistant Public Prosecutor, Sri S. Zahir 

Appearing for the Defence  : Sri M. Rahman, Sri S. Ali 

JUDGMENT 

1. The accused persons, Smti Chipti Nandi and Sri Pulin Biswas, have 

stood trial for an offence punishable under sections 406/34, Indian Penal Code 

(hereinafter called IPC). 

Allegation 

2. Smti Papiya Nandi lodged an ejahar alleging inter alia that she had 

been possessing 6 (Six) bighas of land in Panikhaiti under F.S. Grant No. 1 since 

the lifetime of her father. The land initially belonged to the National Board but 

was later transferred to her name. Thereafter, she executed a Power of Attorney 

in favour of Smti Chipti Nandi and Sri Pulin Biswas to look after the land. But they 

sold 1 (one) bigha 2 (two) kathas of the land to one Mrinal Kanti Dey.  

 
Information and Investigation 

 
3. The ejahar was registered as Pragjyotishpur P.S. Case No- 89/2013 

under section 420, IPC. The police after investigation submitted charge sheet 

against Smti Chipti Nandi and Sri Pulin Biswas under the same section. 
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Trial 

4. On appearance of the accused persons, copies were furnished to 

them as per section 207, Criminal Procedure Code (hereinafter called CrPC) and 

after hearing and on perusal of the materials forwarded with the police report, a 

formal charge under section 406, IPC was framed against the accused persons. 

The charge was read over and explained to them to which they pleaded not 

guilty and claimed to be tried. 

 
5. In the course of the trial, the prosecution examined the informant, 

Smti Papiya Nandi as PW-1, Sri Kanu Ram Biswas as PW-2 and Sri Pranab Biswas 

as PW-3. The prosecution also exhibited the ejahar as Ext-1. The statements of 

the accused persons under section 313, CrPC were recorded and they denied all 

allegations. The defence did not adduce any evidence. 

 
6. I have heard both the learned Assistant Public Prosecutor and the 

learned counsel for the accused persons. 

POINT FOR DETERMINATION 

7. Before proceeding, let me state here that in the instant case, charge 

has been framed under section 406, IPC. However, it appears from the materials 

available on record that the offence was alleged to have been committed in 

furtherance of the common intention of the accused. Section 34, IPC appears to 

be attracted in addition to the substantive offence under section 406, IPC. 

Hence, the following point is taken up for determination. 

 
Whether the accused persons, being entrusted with the informant’s 

land covered by Dag No. 296 through a Power of Attorney, in 

furtherance of their common intention, misappropriated or converted 

the same to their own use and thereby committed an offence 

punishable under section 406/34, IPC? 

DECISION AND REASONS THEREOF 

8. In order to establish the charge against the accused, it was incumbent 

upon the prosecution to prove that the accused persons had been given a Power 
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of Attorney in respect of the informant’s land and pursuant to it, they sold off a 

portion of that land. 

9. However, on perusal of the prosecution evidence, it appears that the 

prosecution has failed to produce the alleged Power of Attorney itself. Let me 

add here that the prosecution failed to bring the Investigating Officer to the 

stand. However, the Seizure List is available in the Record and it does not show 

the seizure of any Power of Attorney. 

10. In fact, the informant, Smti Papiya Nandi (PW-1) in her examination-

in-chief has herself remained mum about any Power of Attorney executed by her 

in favour of the accused persons. She has only deposed that when the accused, 

Smti Chipti Nandi did not have a place to stay, she let her stay in her land, but 

later when she fell sick, the accused took advantage of the fact and sold off a 

portion of her land. 

11. Actually, it was the defence which brought the Power of Attorney into 

the picture during the cross-examination of PW-1. When confronted during her 

cross-examination, PW-1 has failed to clarify whether the Power of Attorney was 

registered or not. In fact, she has admitted therein that she had only signed a 

blank paper.  

12. Thus, in light of the aforementioned discussion, it is clear that the 

execution of the Power of Attorney in favour of the accused persons is itself in 

doubt. 

13. As for the allegation that the accused persons sold off the informant’s 

land, there is no material whatsoever to establish the same save the 

uncorroborated allegations of PW-1. It must be remembered here that the 

prosecution did summon 2 (two) independent witnesses- Sri Kanu Ram Biswas 

(PW-2) and Sri Pranab Biswas (PW-3). However, neither of them supported the 

prosecution’s story. 

14. Moreover, PW-1 has herself admitted in her cross-examination that 

she did not submit any documents to the police during investigation to suggest 

that it was the accused persons who had sold off her land.  
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15. In fact, the two documents seized by the police during investigation, 

as is apparent from the Seizure List, pertain to transfer of the land in the name 

of the informant from the National Board. However, that claim of the informant is 

neither in dispute here nor is it up for adjudication in the instant case. 

16. This trial is concerned with the allegation as to whether the accused 

persons being entrusted with a Power of Attorney over the informant’s land, 

dishonestly sold off a portion thereof.  

17. The aforementioned discussion has made it quite apparent that the 

prosecution has miserably failed in its attempt to prove the same. 

18. The point for determination is, hence, decided in the negative.               

ORDER 

 
19. Situated thus, the accused, Smti Chipti Nandi and Sri Pulin Biswas are 

acquitted of the charge under sections 406/34, IPC and set at liberty forthwith. 
 

 Their bail bonds are extended for a period of 6 (six) months. Let the 

seized documents be returned to the informant. 

 Given in my hand and under the seal of this court on this the 24th day 

of April, 2017.  

 

 

Typed by Me:              Sri Sarfraz Nawaz 

                 Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 

 

 

 

 

 



5 
 

APPENDIX 

 

Prosecution Witnesses :   

     PW-1: Smti Papiya Nandi 

     PW-2: Sri Kanu Ram Biswas 

     PW-3: Sri Pranab Biswas 

   

Defence Witnesses  : 

     None. 

 

 

Prosecution Exhibits  : 

     Ext-1: Ejahar 

 

      

Defence Exhibits  :  

     None 

 

 

 

 

                 Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 

 

 

 

 
 


