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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                      Sessions Judge,
                     Kamrup(M), Guwahati.

 

 

                                         Criminal Appeal No. 81 of 2015

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

08.06.2011  passed  by  the  learned  Sub-Divisional  Judicial  Magistrate,  (S)(II) 

Kamrup (M) at Guwahati in connection with C. R. Case No. 4924/2008.

                                        Sri Sajal Kanti Roy & Anr.

                      ............  Appellants

                - Versus – 

           State of Assam & Anr.

                                                                                           .............   Respondents

 

Date of Argument     : 17.04.2017

Date of Judgment     : 28.04.2017

 Advocates who appeared in this case are:

Sri A.H. Moullah : Learned Advocate for the Appellants

Sri H. Deka : Learned Public Prosecutor.
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J    U   D   G   M   E   N   T

1. This appeal U/S 374 of the Code of Criminal Procedure, 1973 is preferred 

by  accused  /appellants  Sri  Sajal  Roy  and  his  wife  Baby  Roy  challenging  the 

judgment and order of conviction so rendered by the court of learned SDJM (S) at 

Guwhati,  Kamrup(M)  dated  08.06.2011  in  connection  with  C.R.  case  No. 

4924/2008 whereby and whereunder the learned Trial Court  having convicted the 

accused namely Sri Kajal Roy and accused/appellants Sri Sajal Roy and his wife 

Smt. Baby Roy U/S 498 (A) /34 IPC   sentenced them to suffer S.I. for 3 (three) 

months and to pay a fine of Rs. 5,000/-(Rs. Five thousand) and in default to 

suffer for S.I. for another 1(one) month each.

2. Respondent  No.  1  Bulti  Roy,  filed  the  instant  case  alleging  that  the 

accused Sri Kajal Rai her husband, and her in-laws tortured her both physically 

and  mentally  on  the  ground of  not  bringing  sufficient  dowry  at  the  time  of 

marriage;  the  complainant  has  further  alleged  that  the  accused  persons 

demanded money from her and they often asked her to bring a cash amount of  

Rs. 50,000/-(Rs. Fifty thousand) from her parents. The called for case record has 

revealed that on receipt of the said petition, the learned Chief Judicial Magistrate, 

has  ordered for  registering a  case  and subsequently,  after  registering of  the 

case  ,he  made over  the  case  record  to  the  learned Trial  Court  for  disposal. 

Thereafter, the learned Trial Court recorded the statement of the complainant 

and other witnesses U/S 200 Cr.PC and 202 of Cr.PC. and thereafter, the learned 

Trial Court  took cognizance of offence U/S 498 (A) /34 IPC and issued processes 

against them; responding to the court processes, all the accused persons entered 

their  appearance ; evidence before charge was recorded by the learned Trial 

Court.  Thereafter,  the  learned  Trial  Court  having  considered  the  evidence 

available on record and after having gone through the documents, framed charge 

U/S 498 (A)/34 IPC and read over and explained the particulars of accusation to 

them  which  they  pleaded  not  guilty  and  claimed  to  be  tried;  after  charge 

evidence was recorded. Thereafter, all  the accused persons were subjected to 

examination U/S 313 of Cr.PC with regard to the incriminating circumstances that 

surfaced against them in the evidence on record ; in defense, they examined 5 

nos  of  witnesses.  Thereafter,  the  learned  Trial  Court  heard  the  argument  so 
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advanced by the learned counsel of both the sides; analyzed the evidence on 

record,  believed  the  prosecution  story,  convicted  the  accused/appellants  and 

sentenced them to jail term as well  as saddling them with fine as alluded to 

above.

3. The accused/appellants  feel  highly  aggrieved and dissatisfied  with  the 

impugned judgment and order and they have challenged the same on various 

grounds; before coming to the points raised by the accused/appellants in support 

of  their  pleas   that  they were  innocent,  this  court  proceeds  to  evaluate  the 

evidence on record; it may be noted at this stage that to prove her case, the 

complainant examined herself as PW1; she examined her mother as PW2 and 

PW3 is her uncle.

4. Now let us straightway go to the evidence of PW1 ; she in her evidence 

has  stated  that  her  marriage  with  accused  Sri  Kajal  Rai  was  solemnized  on 

16.05.2008. However, since the date of “Bow bhat” the accused persons i.e. her 

husband, his brother Sri Sajal Roy and his wife Baby Roy began to torture her; 

she has further alleged that her husband avoided her; he did not use to talk to 

her and when she tried to elicit the answer as to why he was avoiding her then 

he as well as the other accused persons told her that her parents did not provide 

sufficient dowry as per their demand. They have also flatly told her that, if she 

failed to bring the dowry articles as demanded by them, she will not get any fair 

deal from them; then finding no other alternatives, she conveyed this matter to 

her parents. Accordingly, one day her parents came to the house of the accused 

persons; the accused persons demanded Rs. 50,000/-(Rs. Fifty thousand) from 

them; at that point her parents showed their inability to pay such hefty amount ; 

then the accused persons advised them to collect money by even selling their 

dwelling house.

5. The  defense  side  has  hammered  on  that  point,  as  according  to  the 

learned counsel for the accused/appellants, the evidence available on record has 

revealed that the parents of the victim were living in a rented house and if it is  

so, then it is not at all believable that the accused persons would propose selling 

of  dwelling  house  to  collect  the  money  for  payment.  This  point  shall  be 

considered at an appropriate stage; proceeding further we have found that PW1 

has further stated that on 13.07.2008  the accused persons drove her out from 
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her matrimonial home; on being so deserted, she had no other option but to 

take refuge in her parental home; she has further stated that on 21.07.2008 her 

father along with some other people went to the house of the accused persons 

for discussing the matter with the accused persons ; but they did not agree to 

retain her unless they provided Rs. 50,000/-(Rs. Fifty thousand).

6. PW1 denied having any love affair with one Sri Mintu Paul. It is further 

agitated that after this marriage, the relationship between the complainant and 

Sri Mintu Paul came to light through through  intervention of a lady in a Puja 

ceremony  which  was  held  in  the  house  of  the  accused.  In  that  ceremony, 

meeting the said lady, the informant got emotional and she opened her heart to 

the said lady who was well aware of this affair of the complainant with the said 

Mintu Paul and only then the accused persons got wind of this affair and on this 

matter there was a quarrel  in between the spouses and it is  claimed by the 

accused person that the informant left her matrimonial home for good.

7. In this case the prosecution has examined PW2 the mother of the victim; 

she supported the version of her daughter which is quite natural. However, she 

has admitted having not seen any act of cruelty being inflicted upon the victim. 

She appears to be a reported witness as she has deposed that her daughter PW1 

informed her regarding the entire matter and has further informed her that on 

13.07.2008 all the accused persons drove her out from the matrimonial home on 

her failure to pay the demanded money.

8. PW3 is the uncle of the victim and he has claimed to have gone to the 

house  of  the  accused  persons  along  with  the  parents  of  the  victim  on  the 

particular day, who had a discussion on the matter; he has further claimed that 

the accused persons treated them shabbily and had further informed them that 

they will accept PW1 in their home, if the money as demanded by them is paid. 

However, from his evidence, it has emerged that he has not asked anything from 

the informant which under the facts and circumstances of the case does not 

appear to this court to be a natural phenomenon.

9. The case of the defense is that the complainant was having love affair 

with Sri Mintu Paul and that affair started prior to her marriage; she failed to 

have get her first love and remained indifferent and on all the time she is in bad 
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mood, not willing to continue her marital tie with the accused and with that end 

in view, she voluntarily left her matrimonial home when her parents happened to 

visit her house.

10. Thus from the same ,it is apparent that the accused persons do not deny 

the visit of the parents of the informant to their house on that particular day. 

However, they have controverted the fact that on that day, they ill treated them 

and also demanded money. In this case, to rebut the prosecution evidence and 

to probabilise the story that there was a love affair of the complainant with one 

Sri Mintu Paul and on that matter the complainant was not willing to continue her 

conjugal life with her husband and leave her in-laws house has  examined DWs, 

Sri Baby Roy one of the accused/appellants and Sri Jayanta Das business partner 

of  Sri  Sajal  Kanti  Rai,  and  Sri  Sajal  Kanti  Rai  examined  himself.  They  also 

examined one Sri Amrit Singh, the owner of the rented house who supported the 

version of the accused persons that nothing happened on that particular day, 

when  the  parents  of  the  victim  visited  their  house  and  lastly,  Sri  Kajal  Rai 

husband of the victim.

11. I have attentively gone through the evidence of the witnesses and from 

their evidence, it has emerged that on 05.07.2008 there was a religious function 

namely “Bipod Nasini Puja” in the house of the accused and when the rituals, 

relating to the puja were on, seeing Gauri bou (known to the informant and 

invited  to  that  ceremony)  the  complainant  turned  red  and  nervous  and  she 

herself disclosed her past love affair with Sri Mantu Paul.

12. The defense has challenged the impugned judgment and order on various 

grounds. According to them, the allegation brought forth against them is vague 

in nature and no specific incident has been cited nor it is proved that the victim 

was subjected to cruelty on demand of dowry. It is further agitated that it was an 

arranged marriage and the evidence available on record revealed that prior to 

this marriage the family members of the accused went to the house of the victim 

and they have found that father of the victim was a street vendor and the family 

lives in a rented house without having any personal asset or property, not to 

speak  of  landed  property  and  despite  having  knowledge  regarding  the  poor 

status of the family, they agreed to tie nuptial knot and in such circumstances, 

could it be believed that the said family will raise any demand of money knowing 
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fully well the poor financial status of the said family. It is further agitated by the 

learned defense counsel that two sets of evidence has emerged in this particular 

case; one set is supporting the allegation of torture on demand of dowry and the 

another set establishing of a love affair maintained by the victim prior to her 

marriage. In such circumstances, this court should accept the view as projected 

by the defense when the balance is to be struck. 

13. I have considered this submission in the light of evidence on record and I 

have found that, it was a social marriage ; after this marriage, the victim started 

living in her matrimonial home; the victim has alleged that she was ill treated 

and tortured on demand of money ; but her sole evidence cannot be trusted on 

that point in view of the submissions placed by the learned defense counsel that 

the family of the victim  was having poor status and the father of the victim was 

a street vendor and one of the accused/appellants  was having two shops and 

have a good business.

14. It is an admitted position of law that in the evidence, two views  have 

emerged one supporting the prosecution and the other of the defense, then the 

court shall accept the other version.   In this case ,the accused persons have 

raised the plea that the victim was having a love affair with a certain boy ; but  

marriage was solemnized against her wish; she suppressed this matter till the 

time a puja ceremony was organized in the house of the accused, when one lady 

attended the said function where for the first time the accused persons came to 

know that the complainant was having a love affair with a certain boy. It is quite 

natural that the husband will react differently, if he comes to know that his wife 

is having an affair with some other boy and when this matter came to light, it is 

quite natural that the victim will retreat to her parental home.

15. That being the position and in view of the afore discussions ,this court is 

of opinion that the learned Trial Court has failed to assess the evidence on record 

and has failed to come to a proper finding; the impugned judgment and order 

suffers from illegality and infirmities and it can be sustained in the eye of law. 

Having found merit  this appeal  is  allowed.  It  may be noted that one of  the 

convicts Sri Kajal Rai is not before this court ,still then this appeal will be treated 

to have touched his version. Accordingly, he along with the other two accused 
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/appellants are found not guilty and are acquitted and set at liberty; with this 

direction this appeal stands allowed.

16. Send back the case record along with a copy of the judgment to the 

lower court.

17. Signed, sealed and delivered in the open court on this 28th of April, 2017 

at Guwahati. 

  

                                                                                          (M. Ahmed)
                                                                                                  Sessions Judge, 
                                                                                                   Kamrup(M), Guwahati 
 

Dictated & corrected by me. 

 

  

         (M. Ahmed)
        Sessions Judge, 
      Kamrup(M), Guwahati


