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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).  

             Present: ARPITA KAR, A.J.S.  

                   

            C.R. CASE NO: 621/15

                                       U/S 138 N.I.Act

                          Shriram Transport Finance Company Ltd.

                                ............ Complainant

         -Vs-

               Mr. Rahul Chandgothia.

               ............... Accused.

         

      Advocate Appeared:-

                 For The Complainant: - Sri G. Ahmed, Smti. P. Talukdar, Sri M. Sarma, 

sri D. Kalita, Ms. B. Konwar.

    For The Accused     :- Sri K. Islam, Sri K. Sarma, Sri N.D.Sarma.

         OFFENCE EXPLAINED ON : 13.08.2015

         EVIDENCE FILED AND RECORDED ON: 28.09.2015
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                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 

the accused Mr. Rahul Chandgothia had issued a cheque in favour of the 

complainant, which was dishonoured by the drawee bank.

2. The brief facts giving rise to the institution of this complaint case 

by  the  complainant,  Shriram  Transport  Finance  company  Limited 

(hereinafter  referred to  as  the  complainant)  is  that  the accused,  Mr. 

Rahul  Chandgothia  availed  a  loan  from  the  complainant  finance 

company  by  executing  a  loan  cum  hypothecation  agreement  No. 

GUWAHO207160001 on 17.07.2012 to purchase a TATA LPK 2516 FBT 

bearing regd. No. NL02K-5110 for which the accused agreed to repay 

the loan amount in 47 instalments. An amount of Rs.10,90,906/- was 

lying outstanding against the accused as on the date of filing the case. 

The accused in  discharge of  his  legally  enforceable debt and liability 

issued  a  cheque  bearing  No.  049892  dated  29.12.2014  for  Rs. 

10,50,000/- in favour of the complainant.  The cheque was presented 

for encashment but was dishonoured for “Payment stopped by drawer”.

3. The  complainant  thereafter  issued  legal  notice  to  the  accused 

demanding the amount of cheque within 15 days, but the accused failed 

and neglected to pay the same even after receipt of the notice; as such 

the  complainant  lodged  this  complaint  under  section  138  of  the 

Negotiable Instruments Act,1881.

4. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.
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5. Complainant  side  examined  1  witness  and  also  exhibited 

documents. Then examination of accused was recorded u/s 313 Cr.P.C. 

Defence did not examine any witness.

6. The defence plea as revealed from the statement of the accused in 

his examination U/S 313 Cr.P.C. is that the cheque was issued as security 

while taking the loan and the same was not issued against any liability.

 

7. I heard argument for both sides. 

8. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i) Whether the case is maintainable or not?

ii)  Whether  the  accused  issued  the  cheque  no.049892  dtd. 

29.12.2014  in favour of the complainant for the discharge of a 

part of  any legally enforceable debt or liability?

iii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused?

iv) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

v) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?
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DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point  For  Determination  No.(i):  Whether  the  case  is 

maintainable or not?

9. P.W.1,  Sri  Apurba  Singha  has  deposed  that  he  is  the  authorized 

representative of the complainant company and has been duly authorised by 

the company secretary of Shriram Transport Finance Company Ltd i.e. the 

complainant. The copy of Power of attorney is produced and exhibited as 

Exbt-1. The signature of the company secretary is exhibited as Exbt-1(a). The 

letter  of  authorization  is  exhibited  as  Exbt-1(b)  and  the  signature  of  the 

company secretary is exhibited as Exbt-1(c).

10. The learned counsel for the accused has argued that the complainant in this 

case is a company and the same is not represented by a properly authorised 

person as required by the Law.

11.  Au contraire the learned counsel for the complainant has placed his reliance 

upon several decisions by Hon’ble Apex Court in A.C.Narayanan Vs. State of 

Maharashtra, Vinita Rao Vs M/S Essen Corporate Ser.P.Ltd. and has submitted 

that the case was represented by a properly authorised representative of the 

company.

12.  The Section 142 of the Negotiable Instrument Act provides the procedure for 

lodging complaint in cases under Negotiable Instrument Act and as per the 

said section no Court has the power to take cognizance for an offence u/s 

138 of Negotiable Instrument Act without a written complaint by the payee or 

the holder of the cheque in due course. The mandate of the statute is, for 

taking cognizance of  offence u/s 138 of  Negotiable Instrument  Act,  there 

must be a written complaint filed either by the payee of the cheque or by the 

holder  in  due  course  of  the cheque.  It  is  also  laid  down in  a  catena  of  

decisions Viz. A.C.Narayanan’s case etc. that a complaint under the Act filed 
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by the authorized agent/attorney holder of the payee or holder in due course 

of the cheque are also maintainable.

13.  Evidently, Section 142 of the Negotiable Instrument Act only requires that a 

complaint shall be in the name of the payee or the holder in due course. 

When the payee is a natural person, he himself can file a complaint or can do 

the same through his authorized representative in whose favour he has given 

the power of attorney or authority letter. But when the payee or the holder in 

due course, as the case may be, is an artificial or juristic person, such as 

body  corporate  or  a  Company  constituted  under  the  companies  Act,  the 

question may arise as to who would file the complaint, in as much as, the 

Company  being  a  juristic  person  is  not  capable  of  coming  to  the  Court. 

Therefore, whenever, a complaint has been filed by a Company or a juristic 

person, it must be represented by a natural person who can be called a “de 

facto”  complainant.  Now  the  question  arises  is,  who  can  represent  a 

Company in a proceeding u/s 138 of N.I. Act. We get the answer to this 

question in a plethora of decisions by Honble Apex Court in National Small  

Industries Corporation –Vs- State (NCT of Delhi), Dale & Carrington 

Investment (P) Ltd. and Another – Vs – P.K. Prathapan and Others 

(2005) 1 SCC 212  wherein it is held that a Company being an incorporeal 

juristic person, acts through its Board of Directors and the Board of Directors 

takes decision for the activity of the Company by adopting resolution in its 

meeting or as per the memorandum and articles of the Company. Thus when 

the payee in case of N.I.Act cases are company or a juristic person then it 

can be represented by a power of attorney holder who will act as a “de facto” 

complainant, upon whom the authority is conferred by the board of directors 

of the company by taking a resolution. Now the next question that arises is if  

a  “de facto” complainant  or  a power  of  attorney holder  can further  sub-

delegate his power.

14. In  the case of  A.C.Narayanan Vs.  State  of  Maharashtra,  Crl.  Appeal 

No.73 of 2007, the Hon’ble Apex court  has dealt  with the question as to 

whether  a person authorized by a Company or  Statute or  Institution can 
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delegate powers to their  subordinate/others for filing a criminal  complaint 

and has held that:

       Whether the power of attorney holder will  have the power to further  

delegate the functions to another person will completely depend on the terms of  

the general power of attorney. As a result,  the authority to sub-delegate the  

functions  must  be  explicitly  mentioned  in  the  general  power  of  attorney.  

Otherwise,  the sub-delegation will  be inconsistent  with the general  power of  

attorney and thereby will be invalid in law.

15. Thus from the aforesaid proposition of law it is transpired that sub-delegation 

of power by a power of attorney holder is not permissible, if the authority to 

sub delegate the powers/functions are not explicitly mentioned in the General 

Power of Attorney.

16.  Keeping in view the above proposition of law let me now turn to the facts 

and evidence of the instant case. In the case in hand, the complaint was filed 

and proceeded by Mr. Apurba Singha (PW-1). PW-1 Mr. Apurba Singha (PW-1) 

while deposing in Court produced and proved a power of attorney which has 

been marked as Exbt-1. Exbt-1 transpires that P.W.-1 was authorized vide 

Exbt-1,  power  of  attorney,  executed  by  one  Mr.  Vivek  Achwal,  Company 

Secretary of the complainant Company. It has been mentioned in the last 

para of Exbt-1 that said Vivek Achwal, Company Secretary was authorized by 

the  Board  of  Directors  to  execute  the  power  of  attorney.  During  cross-

examination the PW-1 stated that he has not produced the resolution of the 

Board of Director. From the Ext.-1, the power of attorney it appears that Sri 

Vivek Achwal claimed to have been empowered to execute power of Attorney 

by  the  Board’s  resolution,  but  admittedly  said  resolution  of  the  Board  of 

Directors  has  not  been  produced  in  Court.  When  the  accused  raised  the 

question of  authority  of  the PW1 to represent the complainant  Company, 

complainant ought to have proved the resolution of the Board empowering 

Sri Vivek Achwal, in order to dispel the doubt with regard to the authority of 

Sri Vivek Achwal to execute the Ext. 1. It is evident from the materials on 

record  that  the  complainant  has  failed  to  produce  before  court any 

Authorization Letter, like Power of Attorney or any other such authority, either 
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showing  authorization  of  the  Company  Secretary  by  the  complainant 

company or any explicit permission delegated to the Company Secretary to 

sub  delegate  his  power  to  the PW1 to  act  on behalf  of  the complainant 

company. The Failure of the complainant to produce the resolution of the 

Board of Directors empowering Sri Vivek Achwal to execute power of attorney 

for authorizing the ‘de facto complainant’, PW1, certainly raises a doubt as to 

whether the PW-1 was duly authorized or not to represent the Company.

17. It  is  the  cardinal  principle  of  the  administration  of  criminal  justice  that 

prosecution has to prove its case beyond reasonable doubt and the present 

case cannot  be an exception to  that.  The decisions  cited by the learned 

counsel for the complainant broadly lay down that complaint can be filed by 

the payee through its agent or power of attorney holder and there is indeed 

no dispute about it. Therefore, the authorities cited by the learned counsel 

for the complainant do not appear to be of any help to the complainant. If 

the person executing power of attorney in favour of others, himself lacks the 

authority  to execute the power of  attorney, the power of  attorney holder 

cannot claim to have derived any authority under such power of attorney.  

18. In view of what has been discussed hereinabove I am of the considered view 

that complainant has failed to prove beyond reasonable doubt that the PW-1 

was authorized by the complainant Company being the juristic person. When 

the natural person ‘de facto complainant’ had no authority or in other words 

his authority to represent the Company is doubtful, complaint cannot be held 

to have been filed by the payee, the Company, as required by Clause (a) of 

Section 142 of N.I. Act and therefore the case is not maintainable.

19. DECISION:   The case is not maintainable.

ii)  Whether  the  accused  issued the  cheque no.  049892 dtd. 

29.12.2014 in favour of the complainant for the discharge of a 

part of any legally enforceable debt or liability?
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20. The complainant  has alleged that  the accused had issued  the  cheque-in-

question for the discharge of a part legally enforceable liability; whereas the 

accused has contended that he does not have any liability in favour of the 

complainant.

21.  P.W.1 Sri Apurba Singha deposed that the accused, Mr. Rahul Chandgothia 

availed a loan from the complainant finance company  by executing a loan 

cum hypothecation  agreement  No.  GUWAHO207160001  on  17.07.2012  to 

purchase a TATA LPK 2516 FBT bearing regd. No. NL02K-5110 for which the 

accused agreed to repay the loan amount in 47 instalments. The loan cum 

hypothecation agreement is produced and exhibited as Exbt-2. The accused 

in  discharge  of  his  legally  enforceable  debt  and  liability  issued  a  cheque 

bearing No. 049892 dated 29.12.2014 for Rs. 10,50,000/- in favour of the 

complainant.   The said cheque is  produced and exhibited as EXbt-4.  The 

Statement of account of the accused is produced and exhibited as Exbt-3.

22. The accused in his examination U/S313 Cr.P.C. has admitted the cheque and 

the loan cum hypothecation agreement but contented that the cheque was 

issued as security while taking the loan.

23.  In this case the P.W.1 has produced and exhibited the account statement of 

the accused which shows that as on 08.05.2015, the accused was having an 

outstanding liability of Rs.10,94,675.57/-.  Although the accused contended 

that  the cheque was not issued against  any liability  but the accused also 

failed to show that he has repaid his loan amount to the complainant. The 

accused  could  have  very  easily  produced  his  bank  statement  or  the 

acknowledgement by the complainant company to show that he has actually 

repaid the loan amount to the complainant. Moreover although the accused 

contended that the cheque-in-question was a security cheque and the same 

was issued at the time of taking the loan but the accused did not produce 

any material on record to show that he has ever demanded back his cheque 

back from the complainant that was issued as security to him. Inspite of the 

fact that the accused has admitted the loan cum hypothecation agreement 
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but he failed to produce any material on record to show that he has ever 

repaid his instalment/ the loan amount to the complainant.

24.  The learned counsel for the complainant has relied upon in several decisions 

by Hon’ble  Apex Court  in  Sampelly  Satnarayan Rao Vs Indian Renewable 

Energy Development Agency Ltd, M.S. Narayana Menon@Mani Vs State of 

Kerala and has submitted that the burden lies upon the accused to prove that 

he has not issued the cheque in discharge of any legally enforceabe debt or 

liability. 

25. The accused has contended that the cheque was issued as a security cheque 

but in a catena of judgment Viz: I.C.D.S. Vs. Beena Shabeer &Anthr; 

AIR2002SC3014 the Hon’ble Apex Court has held that: security cheque will 

also come under the purview of section 138 of the Negotiable Instruments 

Act. 

26. Thus keeping the aforesaid proposition of Law in mind even if the plea of the 

accused  that  the  cheque  was  issued as  security  while  taking the loan is 

believed then also it will come under the purview of N.I.Act  provided the 

complainant proves that when the security cheques were quantified there 

was some legally enforceable debt on the part of the accused. In the present 

case as already discussed above, the accused failed to prove the payment of 

instalment to the complainant and is not able to produce any materials on 

record to  show that  he has  already paid  the amount  to  the complainant 

which the complainant is entitled to receive from the accused. Hence,  the 

complainant  was  well  within  his  rights  to  enforce  the  security  in  respect 

whereof  the  cheque-in-question  was  issued  and  to  seek  to  recover  the 

outstanding debt by encashment of the said cheques. 

27. In addition to the above there is a statutory presumption under section 139 

of  the  Negotiable  Instruments  Act,  1881  in  favour  of  the  holder  of  the 
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cheque, that the cheque was issued for the discharge of debt. In the instant 

case at hand the complainant vide Exbt-4 has already proved the liability of 

the accused; as such the only presumption that can be drawn in the absence 

of any evidence to the contrary, is that the said cheque was issued for the 

discharge of legally enforceable debt.       

28. In view of the discussions made above it is held that the accused had issued 

the cheque in question for the discharge of enforceable liability.

29. DECISION:   The cheque was issued for the discharge of a legally enforceable 

debt.

Point  For  Determination  No.iii:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?

30.       P.W.1,  has deposed that  the cheque-in-question was presented for 

encashment, but the same was dishonoured because of “Payment Stopped by 

Drawer”.  P.W.1  has  produced  the  cheque  return  memo and  the  same  is 

marked as exhibit-5 which shows that the said cheque was dishonoured for 

“Payment Stopped by Drawer” on 02.01.2015. The accused has not disputed 

the factum of the dishonour of the cheque.

31. The Hon’ble Supreme Court in Laxmi Dyechem Vs State of Gujarat and 

Others; 2012(11)SCALE365, in para 15 said “The above line of decisions 

leaves  no  room  for  holding  that  the  two  contingencies  envisaged  under 

Section  138  of  the  Act  must  be  interpreted  strictly  or  literally.  We  find 

ourselves  in  respectful  agreement  with  the  decision  in  NEPC  Micon  Ltd. 

(supra) that the expression "amount of money .... is insufficient" appearing in 

Section 138 of the Act is a genus and dishonour for reasons such "as account 

closed", "payment stopped", "referred to the drawer" are only species of that 

genus. Just as dishonour of a cheque on the ground that the account has 

been  closed  is  a  dishonour  falling  in  the  first  contingency  referred  to  in 



Page 11 of 15

Section 138, so also dishonour on the ground that the "signatures do not 

match" or that the "image is not found", which too implies that the specimen 

signatures do not match the signatures on the cheque would constitute a 

dishonour within the meaning of Section 138 of the Act. This Court has in the 

decisions referred to above taken note of situations and contingencies arising 

out of deliberate acts of omission or commission on the part of the drawers 

of the cheques which would inevitably result in the dishonour of the cheque 

issued by them. For instance this Court has held that if after issue of the 

cheque the drawer closes the account it must be presumed that the amount 

in the account was nil hence insufficient to meet the demand of the cheque. 

A similar result can be brought about by the drawer changing his specimen 

signature given to the bank or in the case of a company by the company 

changing the mandate of those authorised to sign the cheques on its behalf.  

Such changes or alteration in the mandate may be dishonest or fraudulent 

and that would inevitably result in dishonour of all  cheques signed by the 

previously  authorised  signatories.  There  is  in  our  view  no  qualitative 

difference between a situation where the dishonour takes place on account of 

the  substitution  by  a  new  set  of  authorised  signatories  resulting  in  the 

dishonour of the cheques already issued and another situation in which the 

drawer of the cheque changes his own signatures or closes the account or 

issues instructions to the bank not to make the payment. So long as the 

change  is  brought  about  with  a  view  to  preventing  the  cheque  being 

honoured the dishonour would become an offence under Section 138 subject 

to other conditions prescribed being satisfied. There may indeed be situations 

where  a  mismatch  between the signatories  on  the cheque  drawn by the 

drawer and the specimen available with the bank may result in dishonour of 

the cheque even when the drawer never intended to invite such a dishonour. 

We are also conscious of the fact that an authorised signatory may in the 

ordinary course of business be replaced by a new signatory ending the earlier 

mandate to the bank. Dishonour on account of such changes that may occur 

in the course of ordinary business of a company, partnership or an individual 

may not constitute an offence by itself because such a dishonour in order to 

qualify for prosecution under Section 138 shall  have to be preceded by a 

statutory notice where the drawer is called upon and has the opportunity to 

arrange the payment of the amount covered by the cheque. It is only when 
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the drawer despite receipt of such a notice and despite the opportunity to 

make the payment within the time stipulated under the statute does not pay 

the amount that the dishonour would be considered a dishonour constituting 

an offence, hence punishable.

32. Thus, keeping in mind the aforesaid proposition of Law as laid down by the 

Hon’ble Supreme Court in Laxmi Dyechem Vs State of Gujarat, supra; it can 

be said that dishonour of the cheque on ground of “Payment Stopped by 

Drawer” are only the species of the genus “fund insufficient” and will attract 

the penal consequences of Sec 138 N.I. ACT, provided the other criteria’s are 

fulfilled.

33.  In  addition  to  the above the section 146  of  the Negotiable  Instruments 

Act,1881 provides for a statutory presumption as regards to the genuineness 

of the cheque return memo issued by the bank. Hence, it is held that the 

cheque  was  dishonoured  due  to  funds  insufficient  in  the  account  of  the 

accused.

34.  Decision:   The cheque issued was dishonoured for insufficient funds 

in the account of the accused.

 Point For Determination No.iv:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheque?

35.          P.W.1, has deposed that after the dishonour of Exbt-4, demand notice 

was issued in respect of the dishonour of the said cheque, after the receipt of 

the cheque return memo (exhibit 5). The complainant issued the demand 

notice to the accused by registered post in his correct address. The copy of 

the said notice  is produced and marked as exhibit-6 and 7 respectively. 

36.     I have perused the above exhibits and there is nothing on record to doubt 

or disbelieve the genuineness of the above exhibits. 
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37.  The perusal of the exhibit-6 shows that it is demand notice whereby the 

factum of dishonour of the cheque (exhibit-4) is clearly mentioned and a 

demand is made to honour the amount of the said cheque within 15 days 

from the receipt of the notice.

38.   The accused in his examination U/s 313 Cr.P.C. has stated that he has never 

received any such notice. But in  C.C. Alavi Haji (2007 Crl. L.J. 3214); 

Hon’ble Apex Court has laid down that a person who does not pay within 15 

days of receipt of the summons from the court along with the copy of the 

complaint U/S 138 of the Act, cannot obviously contend that there was no 

proper  service  of  notice  as  required  u/s  138  by  ignoring  statutory 

presumption to the contrary under section 27 of the General Clauses Act and 

Section 114 of the Evidence Act, That any other interpretation of the proviso 

would defeat the very object of the legislation.

39.  In the instant case, the accused did not make any such payment within 15 

days from the date of receipt of the summons from the Court and as such, in 

view of the ratio as laid down in  C.C. Alavi Haji (2007 Crl. L.J. 3214) 

(supra) the accused cannot take any advantage of the plea that he has not 

receive the legal demand notice.

40. Thus, in view of the aforesaid discussions and evidences, it is held that the 

accused received the demand notice issued by the complainant regarding the 

dishonour of the cheque.

41. DECISION  : The demand notice was duly served upon the accused.

Point For Determination No v:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 

period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?
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42.        The offence under section 138 of the Negotiable Instruments Act, 1881 

is  complete  on  the  satisfaction  of  certain  conditions  which  are:  that  the 

cheque has to be issued on the account maintained by the accused and that 

the cheque has to be issued for  the discharge of  a debt or liability.  It  is 

further  provided  that  the  said  cheque  has  to  be  deposited  within  three 

months of its issuance or within its validity and that the notice regarding the 

dishonour of the cheque for insufficient funds ought to be given within 30 

days of the receipt of information regarding the dishonour. 

43.        In the instant case in hand, it is already held that the case is not 

maintainable  and   when  the  case  itself  is  not  maintainable,  the  accused 

cannot be booked U/S 138 N.I.Act. and hence this point does not merit any 

further discussions. 

                       

44.     In view of the aforesaid discussions and the decisions reached in the 

foregoing  points  for  determinations,  it  is  held  that  the  accused  has  not 

committed  offence  under  section  138  of  the  Negotiable  Instruments  Act, 

1881 and as such the accused is acquitted from the charges of this case 

under section 138 of the Negotiable Instruments Act,1881.

45.  The accused Mr. Rahul Chandgothia is acquitted from the charges of this 

case under section 138 of the Negotiable Instruments Act,1881 and set at 

liberty.

46.    The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. and till 

then the bail bond executed by the accused and his sureties are extended for 

the next six months.

47.   The case is disposed of on contest.

Given under my hand and the seal of this court on this the    29 th      day 

of     April, 2017 at Kamrup(M).

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Sri Apurba Singha.

2. PROSECUTION EXHIBITS:-  

EXHIBIT 1: Copy of power attorney.

EXHIBIT 2: Loan cum Hypothecation agreement.

EXHIBIT 3: Statement of accounts

EXHIBIT 4: Returned Cheque.

EXHIBIT 5: Returning memo.

EXHIBIT 6: Copy of legal demand notice. 

EXHIBIT 7: Postal reciept.

EXHIBIT 8: Delivery report.

3. DEFENCE WITNESSES:-  

None.

4. DEFENCE EXHIBITS :-  

None.

Judicial Magistrate 1  st   class, Kamrup(M).   


