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IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

C.R. CASE NO. 262c/11

State 

-Vs-

                                                          Md. Zakir Ali 

PRESENT- Sri Devojyoti Bhuyan, Special Railway Magistrate 1st class, Guwahati

For the Prosecution ......... Dr. Anand Singh ............. Learned P.P/N.F.Rly/RNY

For the accused person ......... Sri Rinti Deka ……............. Learned Counsel 

Date of prosecution evidence- 20-04-15, 28-07-15, 14-09-15, 28-10-15, 07-11-15 and 
12-11-15

Date of Argument ............ 20-04-2017

Date of Judgment ............ 29-04-2017

U/S 160(2) Railways Act, 1989

Judgment

1.    The case of the prosecution in brief is that on 01-10-2011 at about 05/15 hrs one 
motor  vehicle  bearing registration  no.  AS-01-BC-9653 (Tata  Magic)  dashed the gate 
barrier of railway level crossing gate no. SK-14 at railway KM/No. 361/8-9 in between 
Rangiya –Kendukona station as informed by on duty ASAM/Rangiya Sri Mrinmoy Jyoti 
Sarma vide his XR message no. RNY/SF/01/10/2011 dashed 01-10-2011. On getting said 
information SIPF/Rangiya along with available staff attended at the spot and conducted 
joint spot verification with Sri Naba Jyoti Das JE/Sig/Rangiya and found that gate barrier 
boom pipe of Nalbari end bent by the said culprit vehicle to which Joint spot verification 
report  was also prepared.  Further  the bent gate barrier  boom pipe seized from the 
custodian of Sri Naba Jyoti Das, JE/Sig/RNY and given to him on a Zimma by preparing 
Seizure list cum Zimma nama with instruction to produce the same in the Hon’ble court 
if required during the trial. After dashing the gate barrier the driver of said vehicle fled 
away from the spot by leaving his vehicle near the gate. SIPF/RNY Sri S.S.Thakur seized 
the culprit vehicle at the spot by preparing seizure list in presence of witnesses as an 
unclaimed one and during  the seizing  no  any documents  regarding the registration 
found  inside  the  culprit  vehicle.  The  said  culprit  vehicle  taken  into  the  custody  by 
SIPF/RNY(P) at the spot. Further raid and search was conducted around the area of said 
gate barrier to nab culprit driver but could not be apprehended. Subsequently the seized 
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vehicle brought to RPF/Post/Rangiya for taking necessary action. On same day a formal 
FIR lodged by SSE/Sig/RNY to OC/RPF/RNY for taking necessary action. On the basis of 
FIR, IPF/RPF/RNY registered a case vide no. 33/11 U/S 160(2), 154 and 159 R.A. dated 
01-10-2011 and endorsed to SIPF Pawan Kumar for conducting enquiry and submitted 
report.  

2.  After completion of the enquiry of this case the enquiry officer (here-in after as E.O.) 
submitted  the  prosecution  report  against  the  accused  person  U/S  160(2)/154/159 
Railways  Act  (here-in  after  as  R.A.).  Finding  a  prima  facie  material  this  court  took 
cognizance of the offence. After hearing both sides this court framed charge U/S 160(2) 
R.A. and the particulars of the offence were read over and explained to the accused 
person after furnishing the copies to which he pleaded not guilty and claimed to be 
tried.     

3.   During  trial  to  prove  its  case  the  prosecution  examined  9  (nine)  numbers  of 
witnesses namely PW-1 Md. Saifuddin Ahmed; PW-2 Sri Mrinmoyjyoti Sarma; PW-3 Sri 
Satya Narayan Poddar; PW-4 Sri Sailendra Singh Thakur; PW-5 Sri Nabajyoti Das; PW-6 
Md. Ali Akbar; PW-7 Md. Farid Ali; PW-8 Sri Ram Balak Mahato and PW-9 Sri Pawan 
Kumar as Prosecution witness. On the contrary the defence examined none.

4.  Heard the arguments of learned counsels on both sides. Gone through the evidence 
on record.

5.    Points for determination:

       Whether the accused person on 01-10-2011 dashed the Railway LC Gate No.  
SK-24  which  is  closed  to  road  traffic  with  vehicle  (TATA  Magic)  no.  AS-01BC-9653 
causing damage to it and committed offence U/S 160(2) R.A. or not?

6.   Discussion, Decision and Reason Thereof:

      Now let me at the outset, consider the evidence on record before  deciding the 
points for determination.

PW-1 in his evidence deposed that on 01-10-2011 while discharging his duty as 
Gateman of LC Gate No. SK-14 from 22:00 hrs to 06:00 hours at about morning hours 
Station Master RNY informed him for passing one DN BCN empty stock and accordingly 
while he was closing the gate, one Tata Magic vehicle coming from RNY station dashed 
the gate barrier causing bend to it and the gate barrier collided with the upper side of 
the loaded vehicle. Then he immediately informed the matter to SM and as there was 
gathering of public due to the incident the driver took the opportunity to flee away from 
there leaving the vehicle. Thereafter the RPF Inspector attended there after 15 minutes 
and took the Tata Magic along with him. He put his signature [Exhibit 1(1) & Exhibit 
2(1)] in 4 plain papers. During cross examination he stated that both the gate barrier 
was fall simultaneously. He could not remember the time of incident. The gate barrier 
was about 30% left for complete closing. No any part of the vehicle collided with the 
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gate barrier and he did not inform the no. of the vehicle to the Station Master. The RPF 
reached the place of  occurrence after  half  an hour of  the incident  and he was not 
interrogated by the RPF. He could not say the no. of the vehicle and has not seen who 
was driving the vehicle at the time of incident. The RPF took signature in 3 to 4 plan 
papers stating that they will write his statement. He did not know what the written in  
Exhibit 1 and Exhibit 2. He put his signature on Exhibit 1 and Exhibit 2 at RPF/Post/RNY. 

PW-2 in his evidence deposed that on 30-09-2011 while discharging his duty as 
ASM/RNY from 10:00 PM to next day morning 06:00 AM at about 5:15 of the morning 
hours he informed the gateman of LC Gate No. SK-14 to close the gate for passing one 
DN BCN Empty Stock but the after few moment was informed back over phone that one 
Tata Magic coming from Guwahati Side dashed the Nalbari side gate barrier thereby 
breaking it along with the fact that the driver had fled away from the spot leaving the 
vehicle.  The  Gateman  stated  the  no.  of  the  vehicle  which  was  AS-01-BC-9653. 
Thereafter his superior officer Dy.SS/RNY issued memo to RPF and GRP in this regard 
and he informed the matter to the signal and control department. Then later he issued 
certified copy of SM’s Diary (Exhibit 3) to the Enquiry Officer into this case where the 
fact of the incident was mentioned in item no. 7. During cross examination he stated 
that he has not visited the place of occurrence after the information received from the 
gate and has not seen the incident. He did not know who was driving the vehicle during 
the time of incident. He did not know the accused person present in the court.  

 PW-3 in  his  evidence  deposed that  on  01-10-2011 while  serving  as  in-charge 
SSE/Signal/RNY he received a memo from SSM/RNY regarding bent of Nalbari side gate 
barrier  of  LC  Gate  No.  SK-14  in  between  RNY-KDKN  by  one  road  vehicle  bearing 
registration no. AS-01-BC-9653. Thereafter he sent JE Nabajyoti  Das to the place of 
occurrence and who reported him back after conducting joint verification with RPF and 
accordingly he lodged an FIR (Exhibit 5) to OC/RPR/RNY in this regard. During cross 
examination he stated that he was at his office at RNY during the incident. He has not 
visited the place of occurrence or opined expert opinion during joint verification.   

PW-4 in his evidence deposed that on 01-10-2011 after information from office 
writer at RPF/Post/RNY about the breaking of LC Gate No.SK-14 reached the gate along 
with  staff  and  found  that  the  Nalbari  side  gate  barrier  of  the  gate  was  in  broken 
condition. On enquiry to the on duty Gateman he stated that while closing the gate for 
passing one DN BCN Emtpy Stock train one Tata Magic coming from Kendukona side 
after crossing the 1st gate barrier dashed with 2nd gate barrier and the driver of the 
vehicle fled away leaving the vehicle there. Then he conducted joint verification (Exhibit 
6) of the gate with JE/Signal/RNY and seized the broken gate barrier and returned to 
the custodian (Exhibit 2). Thereafter he seized (Exhibit 1) the offending vehicle bearing 
registration no. AS-01-BC-9653 in presence of available witness and produced before the 
IPF/RNY. During cross examination he stated that the said vehicle has crossed the 1st 

gate barrier. He did not know who was driving the vehicle and the Gateman did not 
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stated the name of the driver. He denied the suggestion that the incident occurred due 
to the fault of the Gateman.    

PW-5 in his evidence deposed that on 01-10-2012 while serving as JE/Signal/RNY at 
about morning 5:10 hours on duty ASM/RNY informed him regarding breaking of LC 
Gate No. SK-14. Thereafter  he reached the place of  occurrence and found that  the 
Nalbari side gate barrier was in bend condition. Then he conducted joint verification 
(Exhibit 6) of the gate with RPF present there and the victimized gate barrier was seized 
by  RPF  which  was  again  returned  back  his  custody  (Exhibit  2)  and  accordingly 
conducted restoration work of the gate. During cross examination he stated that the 
gate  was  not  broken  into  two  pieces.  He  did  not  remember  the  regd.  no.  of  the 
offending vehicle. The offending vehicle has crossed the 1st gate barrier. The Gateman 
did not know who was driving the vehicle. He denied the suggestion that the incident 
occurred due to the fault of the Gateman. 

PW6 in his evidence deposed that on 13-09-2011 while serving as HC/RNY from 
evening  07:00  hours  to  morning  07:00  hours  at  about  5:20  hours  received  an 
information regarding breaking of LC Gate No.SK-14 by one road vehicle. Thereafter he 
along with SI/ S. S. Thakur attended the place of occurrence and found the Nalbari side 
gate barrier was in broken condition. Thereafter on enquiry to the Gateman he stated 
that while he was closed the gate for passing one DN BCN Empty Stock Train one vehicle 
coming from Kendukona side bearing registration no. AS-01-BC-9653 dashed the gate 
barrier thereby breaking it and the Gateman detained the vehicle but the driver fled 
away leaving the vehicle near the gate. Thereafter SI/S.S. Thakur conducted the joint 
verification of the gate with the JE/Signal/RNY present there. Then SI/ S.S.Thakur seized 
the vehicle and put his signature [Exhibit 1(3)] in the seizure list and also seized the 
victimized gate barrier  which was again given back to  the signal  department in  his 
presence [Exhibit 2(4)]. During cross examination he denied the suggestion that he has 
deposed falsely in the court. 

PW7 in his evidence deposed that he sold his vehicle bearing registration no. AS-01-
BC-9653 Tata Magic to Zakir Ali on verbal agreement. Thereafter one day RPF called him 
to the RNY post where Zakir Ali was also present and the on duty Gateman identified 
Zakir Ali to be the driver of the vehicle during the time of incident from amongst other  
persons  present  there.  During  cross  examination  he  stated  that  there  was  no  any 
written agreement of the sale of his vehicle to Zakir Ali. He did not know for whose fault 
the incident occurred. 

PW8 in his evidence deposed that on one day RPF officer Sri Pawan Kumar called 
him to RNY RPF post where on duty gateman identified the accused person and during 
that period he was present there. His cross examination was declined. 

PW9 in his evidence deposed that he received case dockets of the case vide no. 
33/11 U/S 160(2),  154 and 159 Railways Act  for  completion of  enquiry and submit 
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prosecution report. As per complaint on 01-10-2011 at about 05:15 hours one motor 
vehicle bearing registration no: AS-01-BC-9653 (Tata magic) dashed the gate barrier of 
the railway level crossing gate no: SK-14 at railway Km No 361/8-9 in between Rangiya-
Kendukona station. On getting the information SIFP/RNY(P) Sri S.S.Thakur attended the 
spot to enquire and found that the driver of the said vehicle fled way from the spot. 
Thereafter the said vehicle was taken into the custody by SIPF/RNY(P) and brought to 
RPF/Post/RNY for taking necessary action. On the basis of complaint raid and search 
was conducted to nab the accused driver but could not be apprehended. In course of 
enquiry he collected the ownership particulars of the said vehicle from the DTO/Kamrup 
and as per the record of DTO Kamrup office, ownership of the vehicle was in the name 
of Md Farid Ali S/o Lt Maslim Ali Vill-Silbharal, PO/PS-Changsari Dist- Kamrup Assam. 
Accordingly owner of the vehicle was intimated about the incident and directed him to 
report at RPF/Post/RNY alongwith original document of the said vehicle.  The owner of 
the said vehicle attended the RPF/Post/RNY and informed that the said vehicle was sold 
to one of his relative person Md. Jakir Ali on verbal agreement and during the incident  
Md Jakir Ali was the driver of the said vehicle. During enquiry he submitted a requisition 
to DTO, Kamrup for  examination of  the said vehicle.  On 01-10-2012 MVI (Kamrup) 
attended  the  RPF/Post/RNY  and  examined  the  vehicle  and  issued  an  examination 
certificate  (Exhibit  10)  against  the  vehicle.  On  23-12-2011  one  person  namely  Md. 
Rafikul Ali S/o Lt. Babu Ali R/O- Jalimura, P0--Kalajal, PS-Baihata Chariali Dist - Kamrup 
Assam attended  the  RPF/Post/RNY with  anticipatory  bail  order  from Guwahati  High 
Court.  The  person  introduced  himself  as  the  driver  of  the  Tata  Magic  Bearing 
Registration No: AS-01-BC-9653 and stated that he was driving the vehicle during the 
incident. Accordingly in obedience to the order of the Guwahati High Court, he recorded 
the statement (Exhibit 7) of the accused person in presence of independent witness but 
some irregularities were found. In course of enquiry he summoned the arrested accused 
driver Rafikul Ali suspected accused driver Md. Jakir Ali and owner of the vehicle Md. 
Farid Ali to attend the RPF/Post/RNY. Then the on duty Gateman Md. Saifuddin Ahmed 
was also called to RPF/Post/RNY to identify the actual driver who was driving the Tata 
Magic  bearing  registration  no:  AS-01-BC-9653  during  the  incident.  Accordingly  he 
prepared memorandum. Both the accused persons were produced before the Gateman 
who identified the Md. Jakir Ali to be the driver of the said vehicle during the incident. 
On the basis of enquiry the accused Md Rafikul Ali and Md. Jakir Ali was taken into the  
custody for  giving false statement (Exhibit  11 & 12) and causing obstruction in  the 
enquiry into the case. On the basis of enquiry, one another case was registered against  
both  the  accused  persons  for  taking  necessary  legal  action  and  he  submitted  the 
Prosecution Report (Exhibit  9) before the Hon’ble SRM Court, Guwahati  in the case. 
During cross examination he stated that he has seized the R/C of the vehicle and it is in  
the name of Md. Farid Ali.  He asked the registered owner of sale documents of the 
vehicle but the registered owner failed to produce the same. He denied the suggestion 
that  the registered owner of  the vehicle  was driving the vehicle during the time of 
incident not the accused. The identification parade was conducted at RPF post of RNY 
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where no any Magistrate was present during the identification of parade. He denied the 
suggestion that the identification parade was illegal. He has not figured independent 
witness as PW present during the recording of the statement of Rafikul Ali. Accused 
Rafikul Ali in Exhibit 7 confessed that he was driving the offending vehicle during the 
incident. During his enquiry he found that the offending vehicle cross the first barrier 
and dashed with the second barrier. He did not interrogate any local witness at the spot. 
Exhibit  11 was written in  English language and was written by me.  He denied the 
suggestion that he has forcefully taken the signature of accused Md. Jakir  Ali  in his 
statement.  

7.   Now appreciating the evidence of the PWs it appears from the evidence of PW-1, the 
on duty Gateman and eye witness of the occurrence that the detained vehicle (TATA 
Magic) has dashed the gate barrier while closing the gate to pass Dn. BCN Empty Stock.  
The  fact  of  the  breaking  of  gate  barrier  has  been  consolidated  by  the  fact  of  the 
evidence of PW-2 the on duty ASM/RNY who informed the Gateman to close the gate to  
pass the said train and after the incident he was informed of the about the incident by 
PW-1. Further the evidence of PW-3 the SSE/Signal/RNY, PW4 the SI/RPF/RNY, PW5 the 
JE/Signal/RNY and PW6 the HC/RPF/RNY have confirmed the fact of the breaking of the 
gate barrier who found the Nalbari side gate barrier in broken condition and accordingly 
initiate the process of rectification of the same. From the evidence of above PWs it 
seems that a case U/S 160(2) of Railways Act has been made out against the driver of 
the said vehicle. 

     Now coming to the acquisition made by the prosecution against the accused person 
who fled away from the spot has been substantiated by the fact that during the enquiry 
of the case the enquiry officer found out the ownership details of the vehicle and further 
on enquiry it was found that the registered owner has sold the vehicle to another person 
who is the main accused of the case but the vehicle has yet to be transferred in the 
name of the accused person as due to some financial liabilities. But in the meantime one 
person namely Rafique Ali has appeared before the E.O. stating that he was driving the 
vehicle during the relevant period of time and to this affect the E.O. of the case found 
some contradictions  and irregularities  in  the statement  made him by the registered 
owner  of  the  vehicle  and  hence  conducted  identification  pared  where  the  on  duty 
Gateman has identified the main accused person as the driver driving the vehicle during 
the relevant period. Thus on the basis of the evidence of PWs it appears that the named 
accused was driving the vehicle at the relevant period of time which has dashed the 
gate barrier closed to road traffic and offence U/S 160(2) of Railways Act seems to be 
established the accused person. 

8.  During the defence the accused person submitted that he was not driving the vehicle 
at the relevant period of time. The defence counsel in argument vehemently placed the 
fact that the accused person was wrongfully implicated into the case though the another 
person appeared before the E.O. stating that he was driving the vehicle at the time of 



7

incident in spite of that E.O. of the case made him accused on the ground that he has 
not satisfied with the statement of person appeared before him to be driving the vehicle 
and conducted identification parade with a joint memorandum report that the on duty 
gateman has identified the driver of the vehicle during the relevant period of time. But 
at the same time the test identification was not conducted as per procedure of law as 
there was no any Magistrate present or any impartial body for surfacing the legality of 
such identification parade. 

9.  Coming the claim of the defence in respect of evidence of Prosecution it appears that 
the accused person has been implicated into the case on the basis of the identification 
parade done at RPF post in presence of witness and the eye witness on duty Gateman. 
But at the same time if we consider the evidence of PW-1 it appears from his version 
that during the relevant period of time he has not seen who was driving the vehicle. 
Hence  in  my  considered  opinion  though  emphasis  has  been  mainly  laid  on  the 
identification parade with the fact that PW-7, the registered owner of the vehicle was 
present in the identification parade but yet the evidence of eye witness PW-1 with his 
deposition before the court of ‘not seen the accused driver’ make the evidence relating 
to the identification parade a very weak evidence to make conclusiveness of the fact 
that the accused person was driving the vehicle at the relevant period of time. Hence to 
sum up with the available evidences on record the fact that the accused person was 
driving the vehicle during the incident remain inconclusive due to insufficient evidence. 

                                                                  Order

10.  The accused person is acquitted of the case U/S 160(2) R.A and set at liberty 
henceforth. 

11. Seized materials are already returned to the custodian and custody being made 
absolute henceforth.  

12. Bail bond shall remain in force for next 6 months.

13. Given under my hand and seal of this court on this 29 th of April 2017 at Guwahati. 

                                                                                  

                                                                               Sri Devojyoti Bhuyan, AJS

                Special Railway Magistrate,Guwahati
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Appendix of the CR case no. 578  c  /15  

          Prosecution Evidence (9 Nos.)

P.W.1 Md. Saifuddin Ahmed.

P.W.2 Sri Mrinmoyjyoti Sarma.

P.W.3 Sri Satya Narayan Poddar.

P.W.4 Sri Sailendra Singh Thakur.

P.W.5 Sri Nabajyoti Das.

P.W.6 Md. Ali Akbar.

P.W.7 Md. Farid Ali.

P.W.8 Sri Ram Balak Mahato.

P.W.9 Sri Pawan Kumar.

Defence Evidence 

None.

Court Evidence 

None.

Documents Exhibited by Prosecution.

Exhibit 1 Seizure List.

Exhibit 2 Seizure-cum-Zimmanama of Gate Barrier.

Exhibit 3 Certified copy of SM’s Diary.

Exhibit 4 True copy of SM’s Diary. 

Exhibit 5 F.I.R.

Exhibit 6 Joint Inspection Report.

Exhibit 7 Statement of Md. Rafiqul Ali.

Exhibit 8 Seizure List of documents of the vehicle.

Exhibit 9 Prosecution Report.

Exhibit 10 MVI Report.

Exhibit 11 Confessional statement of accused Md. Jakir Ali.

Exhibit 13 Statement of Md. Rafiqul Ali.

Exhibit 14 Seizure List of documents.

Exhibit 15 Sketch Map.

Documents submitted by Defence.

None.
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