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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                      Sessions Judge,
                     Kamrup(M), Guwahati.

 

 

                                         Criminal Appeal No. 62 of 2014

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

23.05.2014 passed by the learned Judicial Magistrate First Class. Kamrup (M) at 

Guwahati in connection with C. R. Case No. 3825C/10, under Section 138 of 

N.I. Act, 1881.

        Kamrup Mineral Chemical Pvt. Ltd.& Ors.

                                                                                               ............  Appellant

            - Versus – 

       Sri Naba Pratim Mahanta

                                                                                           .............   Respondent

 

Date of Argument     : 27.03.2017

Date of Judgment     : 03.04.2017

 Advocates who appeared in this case are:

Mrs. N. Konwar : Learned Advocate for the Appellant

Sri D.K. Kothari   : Learned Advocate for the Respondent.
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J    U   D   G   M   E   N   T

1.  Comes  under  challenge  in  this  appeal  so  preferred  by 

accused/appellant namely (1) Kamrup Mineral Chemical Pvt. Ltd, (2) The Director, 

Kamrup  Mineral  Chemical  Pvt.  Ltd,  (3)  Mr.  Prasanta  Kr.  Phukan,  Director 

Representing Kamrup Mineral Chemical Pvt. Ltd is the judgment and order dated 

23.05.2014 passed by learned Judicial Magistrate First Class, in complaint Case 

No.  3825C/2010 U/S 138 of  N.I.  Act,  1881,  whereby  the learned Trial  Court 

convicting the  accused sentenced him to  undergo simple  imprisonment  for  7 

(seven) months and further to pay compensation of Rs. 22,00,000/-(Rs. Twenty 

two lakhs) in default to suffer simple imprisonment for 2(two) months . In this 

appeal Respondent No. (1)  is Sri Nabapratim Mahanta and he as complainant 

filed a complaint case against Accused/Appellant No. (3) Mr. Prasanta Kr. Phukan, 

Director Representing Kamrup Mineral Chemical Pvt. Ltd with allegation that he 

issued  two  cheques  bearing  Cheque  No.  798690  dated  23.06.2010   for  an 

amount of Rs. 10,23,266 (Rs. Ten lakh twenty three thousand two hundred sixty 

six) and another cheque No. 887058 dated 03.08.2010 for an amount of Rs. 

10,00,000/-(Rs. Ten lakh) on behalf of the accused No. 1 and 2 from their bank 

account  No.  5944  of  Industrial  Co-operative  Bank  Ltd  in  favour   of  the 

complainant Sri Nabapratim Mahanta against legally enforceable debt payable to 

the complainant and those cheques were deposited by the complainant in the 

bank  account  of  United  Bank  of  India,  Khanapara  Branch,  Guwahati   for 

realization of  payment of  the amount of  those cheques;  the bank concerned 

returned the cheques unpaid with the dishonour memo dated 08.09.2010 with 

“Exceeds arrangement” remark to the banker of the complainant. Thereafter, the 

banker of the complainant returned the two cheques with the dishonor memo to 

the complainant  on 08.09.2010.  The complainant  thereafter issued a demand 

notice dated 23.09.2010 which was received by the accused /company, but the 

accused  did  not  pay  the  cheque  amount;  in  the  result  the  complainant  has 

instituted  a  complaint   case  U/S  138  of  Negotiable  Instruments  Act,  1881. 

Pursuant to summons accused No. 3 entered into his appearance, thereafter the 

learned Trial Court having complied with the provision and furnishing copies of 

relevant documents as mandated U/S 207 of Cr.PC,  explained the particulars of 
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accusation U/S 138 of N.I. Act, 1881 to him to which he pleaded not guilty and 

claimed to be tried.

2. The complainant in support of this case has examined himself as 

PW1 and also examined two other witnesses; in contrast accused No. 3 preferred 

not to examine any witness in defense. The plea of the accused is of total denial; 

he even denied issuance of cheques in favour of the complainant and existence 

of any legally enforceable liability. Thereafter, the learned trail court having heard 

argument so advanced by the learned counsel and having evaluated the evidence 

on  record  believed the story  so  projected  by the  complainant,  convicted  the 

Accused/Appellant  No.  3  and  sentenced  him  to  jail  term  with  imposition  of 

compensation amount as alluded to above. The accused /Appellant  feels  highly 

aggrieved  and  dissatisfied  with  the  impugned  judgment  and  order,   and  he 

preferred  this  appeal  U/S  374(3)  of  the  Code  of  Criminal  Procedure,  1973 

assailing the impugned judgment and order on various grounds. 

3. According to the Accused/Appellant the learned Trail Court below 

upon  wrong  interpretation  of  law  and  improper  analysis  of  the  evidence  on 

record has wrongly arrived at a finding that the  prosecution succeeded to prove 

that the convicted accused issued the cheque bearing cheque No. 798690 dated 

23.06.2010 for an amount of Rs. 10,23,266/-(Rs. Ten lakh twenty three thousand 

two hundred sixty six ) and another cheque No. 887058 dated 03.08.2010 for an 

amount  of Rs. 10,00,000/-(Rs. Ten lakh) on behalf of the  complainant from 

their  bank  of  Industrial  Co-operative  Bank  Ltd,  Lakhtokia  in  favour  of  the 

complainant/respondent  against  the  legally  enforceable  debt  and as such the 

judgment and order dated 23.05.2014, is liable to be set-aside and quashed.

4. It is further contended that to arrive at the aforesaid conclusion, 

the learned Trial Court below failed to consider cross-examination parts of PWs, 

wherein  it  is  clearly  stated  that  those  cheques  could  not  be  cleared  due  to 

insufficient funds in the account of the accused. It is further contended that the 

complainant  failed  to  produce  any  documents  any  promissory  note,  money 

receipt in support of the debt and liability and as such the findings of the learned 

Trial Court below is perverse and the same is liable to be set-aside. It is further 

contended  that  the  learned  Trial  Court  wrongly  and  without   having  any 

corroboration  accepted  and  considered  exhibit  2-16  which  were  issued  by 

Kaliabor Rice Mill, Kaliabor Nagaon, Assam as legally enforceable debt as such 
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judgment dated 23.05.2014 is liable to be set-aside and quashed. It is further 

contended that the learned Trial Court has arrived at a wrong finding about the 

proprietorship  of  N.P.  Associates  even  after  the  failure,  if  the 

complainant/Respondent  failed  to  adduce  any  evidence  or  to  exhibit  any 

documents to prove proprietorship of exhibit 1, N.P. Associates.

5. It  is  also  contended  that  the  learned  Trial  Court  committed 

illegality by convicting the accused/Appellant as there was no allegation in the 

complaint petition holding the accused as in-charge and responsible for conduct 

of  business  of  the  firm.  It  is  submitted  by  the  learned  counsel  for  the 

Accused/Appellant that in the absence of such specific allegation, the complaint 

petition may be treated as a defective one and as such the impugned judgment 

is  liable  to  be set-aside.  It  is  also submitted  by the learned counsel  for  the 

accused  that  the  learned  Trial  Court  has  failed  to  consider  as  to  how  the 

convicted accused as Director is liable for the offence. Merely, being a Director of 

the said company does not imply that the said person shall become liable for 

offence, rather being in-charge and responsible for business and company at the 

time of commission of offence is a necessary requirement for such liability and in 

the  absence  of  specific  averments  in  the  complaint  petition,  the 

accused/appellant  does  not  become  liable  alone  for  the  offence.  It  is  also 

submitted  by  the  learned  counsel  that  the  learned  court  below  committed 

illegality by considering exhibit 59 which was issued on 21.07.2012 although the 

complaint petition was filed on 21.10.2010 ; in support of all such contentions, 

the learned counsel for the accused has submitted before this court the following 

judgments:

1. Jose Pullan Versus Uma Jasrasaria, 2011 Vol. (2) GLT 757.

2. Amulya Patowary Versus Amarendra Choudhury, 2013 (5) GLT 201 .

3. Sudhir Kumar Bhalla Versus Jagdish Chand, etc,  2008 Vol.( 7) SCC 

137.

6. On the other hand, the learned counsel for the respondent has supported 

the impugned judgment and order.  According to him, the said judgment and 

order suffers from no illegality or infirmity and it warrants no interference from 

this court. It is further contended by the learned counsel for the respondent that 

the complainant by leading cogent and convincing evidence has succeeded to 
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establish the fact that the accused/Appellant in discharge of legally enforceable 

debt  issued two cheques  and  those  cheques  were  dishonoured  by the  bank 

concerned.  The  learned  counsel  in  support  of  such  contentions,  has  placed 

before this court the following judgments:

1. Hiten P. Dalal Versus B. Banerjee, 2001 Vol. (6) SCC 2016.

2. Rangappa Versus Sri Mohan 2010 Vol (1) SCC 389.

3. S.S. Rao Versus Indian Renewable Energy Development Agency Ltd. 2017 

SAR (Criminal) 105.

7. I  have  attentively  and  carefully  gone  through  all  the  cited 

judgments in this case. It is pleaded by the Accused/Appellant that he did not 

owe any single legally  enforceable  liability  to  the  accused and he had never 

issued any cheque in favour of the complainant. Before coming into the merit of 

this appeal, it will not be out of place to refer to section 138 and 139 of N.I. Act,  

1881, which are in the following terms:

 138. Dishonour of cheque for insufficiency, etc., of funds in the 

account. -Where any cheque drawn by a person on an account maintained by 

him with banker for payment of any amount  of money to another person from 

out of that account for the discharge, in whole or in part, of any debt or other  

liability, is returned by the Bank unpaid, either because of the amount of money 

standing  to the credit of that account is insufficient to honour the cheque or that 

it exceeds the amount arranged to be paid from that account by an agreement 

made  with  that  bank,  such  person  shall  be  deemed  to  have  committed  an 

offence  and  shall,  without  prejudice  to  any  other  provision  of  this  Act,  be 

punished with imprisonment for a term which may extend to two years, or with 

fine which may extend to twice the amount of that cheque, or with both .

 Provided that nothing contained in this section shall apply unless-

(a) The cheque has been presented to the bank within a period of six 

months from the date on which it is drawn or within the period of its 

validity, whichever is earlier;

(b) The payee or the holder in due course of the cheque, as the case 

may be, makes a demand for the payment of the said amount of 
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money by giving a notice in writing, to the drawer of the cheque, 

within thirty days of the receipt of information by him from the bank 

regarding the return of the cheque as unpaid; and

(c) The drawer of such cheque fails to make the payment of the said 

amount of money to the payee or as the case may be, to the holder 

in due course of the cheque within fifteen days of the receipt of the 

said notice.

Explanation- For the purpose of this section, “debt or other liability” 

means a legally enforceable debt or other liability.

139. Presumption in favour of holder.- It shall be presumed unless the 

contrary  is  proved,  that  the  holder  of  the  cheque  received  the 

cheque, of the nature referred to in section 138, for the discharge, in 

whole or in part, of any debt or other liability.”

8. It is a well settled law that the dishonor of cheque by itself is not 

a crime punishable under section 138. To come within the purview of the section 

certain requirements shall have to be fulfilled. They are: (1) the cheque has to 

be towards payment an amount of money for the discharge in whole or in part of 

any debt or other liability; (2) the cheque is returned by the bank unpaid; (3) the 

reason  for  non-payment  of  the  cheque  should  be  insufficiency  of  funds  or 

amount of cheque exceeding  the amount arranged to be paid from the account . 

However,  before the offence can be said to be made out the proviso to the 

section  requires that : (a) the cheque must be  presented to the bank within a 

period of  six months from the date on which it is drawn  or within  the period of 

its validity, whichever is earlier; (b) the payee or the holder  in due course of the 

cheque  makes a demand for the payment of the amount of money under the 

cheque by giving a notice in writing to the drawer of the cheque within fifteen 

days of information received by him from the bank regarding  dishonor of the 

cheque; ( c)  the drawer of the cheque fails to make payment of the amount of  

money within fifteen days of the receipt of the said notice. Then, explanation to 

section 138 specifically clarifies that the debt or other liability means a legally 

enforceable debt or other liability. Section 138 is attracted only if the  cheque is 

issued for the discharge of a legally enforceable debt or other liability. But section 

139 provides that the court has to presume, in a complaint under section 138, 
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that the cheque has been issued for a debt or liability. The burden  of proving 

that there was no existing debt or liability is on the respondents. However, a 

discordant note was struck by a two-Judge Bench  of the Apex Court in Krishna 

Janardhan  Bhat  case  (supra)  by  holding  that  section  139  merely  raises  a 

presumption in regard to the second aspect of the matter;  that existence of 

legally recoverable debt is not a matter of presumption under section 139 of the 

Act; that it merely raises a assumption in favour of a holder of the cheque that 

the same has been issued for discharge of any debt or other liability.

9. Upon attentive analysis of the evidence on record is has surfaced 

that the PW1 the complainant in his evidence has very categorically stated that 

accused/appellant No. 3 is Director of  Kamrup Mineral Chemical Pvt. Ltd and he 

in such capacity allotted to him one work order at Guwahati for comprehensive 

Annual Diesel Filling Service Contract for the generators installed at various sites 

in Golaghat, Jorhat, Sivasagar, Dibrugarah and Tinsukia by QUIPPO for the period 

of 13.07.2009 to 31.03.2010 and same was extendable for a further period of 

one year.

10. The said work order was placed by the complainant as exhibit 1 

and perusal of this document has supported the claim of PW1 the complainant on 

this  matter.  Thus  there  is  no  doubt  and neither  it  can  be  negatived  by  the 

accused/appellant  that  vide  the  said  work  order  the  complainant   performed 

those works and he submitted invoices of the said works to the accused for the 

bill amount from evidence of PW1. It has further emerged that the accused in 

discharge of part of aforesaid lawful dues payable to him against the said work 

issued two cheques bearing No. 798690 dated 23.06.2010 for Rs. 10,23,266/-

(Rs. Ten lakh twenty three thousand two hundred sixty six) and another cheque 

No.  887058  dated  03.08.2010  for  Rs.  10,00,000/-  (Rs.  Ten  lakh)  both  the 

cheques were drawn on the Industrial Co-operative Bank Ltd Guwahati Branch. 

Those cheques were exhibited and marked at trial as exhibit 54 and 55.  This 

version of the complainant, finds full support from the testimony of bank officials.  

From the  evidence  of  PW3,  it  stands  established  that  the  said  account  was 

operated by the accused/appellant No. 3, as Director of Kamrup Mineral Chemical 

Pvt. Ltd. Thus, it has set at rest   the controversy raised by the accused/appellant 

that he was not the Director of the business concerned issuing of work order in 

discharge of liability again issuing cheques is the clear pointer to the fact that the 
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accused/appellant as Director of the business concerned owning his responsibility 

has issued work order and also issued two cheques. From the evidence of the 

bank officials it has further emerged that exhibit 54 and 55, work orders issued 

from  the  account  of  the  accused,  he  also  authenticated  the  signatures  of 

accused/  appellant  No.  3,  as  Director  of  the  business  concerned  on  those 

cheques. From their evidence it has further emerged that there was no sufficient 

balance in the account of the accused to honour both the cheques; thereafter, 

they returned both the cheques giving reason ”exceeds arrangement” then they 

returned exhibit 54 and 55 along with two returned memo namely exhibit 56 and 

57. Though, the accused has claimed that he had never issued such cheques in 

favour of the complainant but from the evidence available in record it   stands 

abundantly  established  that  those  cheques  were  issued  by  the 

Accused/Appellant. The learned Trial Court had rightly held that the accused is 

the Director of the said company Kamrup Mineral Chemical Pvt. Ltd and it has 

also been rightly held that the above cheques in question were drawn in the 

account  of the above referred company. Thus from the evidence on record it can 

be safely held that the accused had issued the said cheques for discharge of the 

liabilities by way of allotment of work order to the complainant for comprehensive 

Annual Diesel Filling Service Contract for the Generators installed at the various 

sites of Assam. As such the plea of the accused that he has submitted invoices 

for filing of diesel at kaliabor Rice Mill, Kaliabor Nagaon is not tenable, as the 

accused has not challenged the same ;  neither it  had established by leading 

evidence or  from the available  evidence on  record  that  there  was  no legally 

enforceable debt to be discharged by him. The learned Trial Court has rightly 

drawn presumption that the cheques were issued for discharging of liability as 

the accused has failed to dislodge the said presumption. It has further surfaced 

from the evidence on record that the cheques in question were dishonored due 

to insufficient funds in the account of the accused. Thus, the complainant by 

leading cogent and convincing evidence has succeeded to establish the fact that 

those cheques were dishonoured due to insufficient funds in the account of the 

accused.  Section  146  of  the  N.I.  Act  provides  for  statutory  presumption  as 

regards the cheque return memo issued by the bank in respect of dishonor of the 

cheque; and as such it was rightly held by the learned Trial Court that the said 

cheques were dishonoured due to exceeds arrangements in the account of the 

accused. From the evidence on record it has further surfaced that demand notice 

was  issued  by  the  complainant  within  30(thirty)  days  from  the  date  of 
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information of dishonoured; it is also seen that the notice was received by the 

accused.  Thereafter,  the complainant  instituted  this  complaint  on  26.10.2010, 

which is within 45 (forty five) days from the date of issuance of demand notice, 

as such, the complaint was lodged within the period of limitation. The learned 

Trial  Court  has  rightly  held  that  at  the  time  of  commission  of  offence,  the 

accused/appellant was   in-charge of and was responsible for the conduct of the 

business of the company. It is further rightly held by the learned Trial Court that 

being the Managing Director of the said company, the accused/appellant signed 

the cheques in question on behalf of the company and as such he was vicariously 

liable for commission of an offence U/S 138 of N.I. Act. The learned Trial Court  

has rightly assessed the  evidence on record and has rightly come to the finding 

that the accused/appellant is guilty for the commission of offence punishable U/S 

138 of N.I. Act, 1881 and impugned judgment and order suffers from no illegality 

or infirmity and it warrants no interference from this court. 

11. Having found no merit, this appeal stands dismiss.

12. Return  the LCR along  with  a  copy of  this  judgment  to  the 

learned court below.

13. Signed, sealed and delivered in the open court on this 3rd April, 

2017 at Guwahati. 

  

                                                                                          (M. Ahmed)

                                                                                                  Sessions Judge, 

                                                                                                   Kamrup(M), Guwahati 

 

Dictated & corrected by me. 

 

  

         (M. Ahmed)
        Sessions Judge, 
      Kamrup(M), Guwahati


