
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Tuesday, the 04th day of April, 2017

Money Suit 356 of 2013

Guwahati Wholesale Consumers Cooperative Society, 
Registered Office at
A. T. Road,
Paltan Bazar,
Guwahati – 1. ………… Plaintiff

-versus-

Pradip Kumar Agarwala,
s/o Durga Prasad Agarwala,
r/o Simaluguri,
Sivasagar,
Assam. …………. Defendant

This suit coming on for final hearing on 01-07-2015, 02-09-2015, 08-09-2015, 

11-09-2015, 10-05-2016, 09-08-2016 and 14-12-2016 and arguments on 17-03-2017 in 

the presence of –

Mr. H. K. Sarma, Learned Advocate for the plaintiff; and 

Mr. S. Sancheti, Learned Advocate for the defendant.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This is a suit for recovery of arrear rent.

2. The axiomatic strife is asseverated as under.

3. A room measuring 465 sq. ft. bearing room no.10 on the ground floor in Kamrupa 

Building constructed on 2K-10L land covered by dag no. 519 (new) patta no. 264 is the 

tenanted premises.  The plaintiff  let  out  the tenanted premises  to the defendant on 
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monthly basis @Rs.3371/-. A tenancy agreement was entered into between the plaintiff  

and defendant on 18-10-2001 with certain terms and conditions. The agreement was for 

a period of 99 years. Provision for renewal every three years subject to enhancement of 

rent @10% was kept open. It is alleged that the defendant defaulted in payment of rent 

since his inception as a tenant. Default  notice to the defendant calling upon him to  

deliver vacant possession yielded no results. The defendant even did not come forward 

to  settle  the  account  with  the  plaintiff  in  respect  of  the  tenanted  premises.  The 

defendant, however, acknowledged that he defaulted in payment of monthly rent vide 

his rely dated 26-05-2003. 50% of the monthly rent was to be adjusted with `1,00,000/- 

advanced by the defendant as security. The plaintiff’s demand to the defendant to pay 

up the arrear  rent  proved to  be futile.  The  defendant,  rather,  filed  T.S.24/13  with 

unfounded  allegations.  The  outstanding  arrear  rent  as  on  31-10-2013  comes  to 

`3,96,665/-, which the plaintiff seeks to recover in this lis. Hence, the suit.

4. Defendant filed written-statement contending that the suit is not maintainable, 

suit is barred by limitation, suit has no cause of action and suit is bad for non-joinder of 

necessary party. Defendant contends that the plaintiff granted lease of the tenanted 

premises for a period of 99 years and that the defendant had to pay rent from the date  

of handing over of possession of the tenanted premises. Defendant contends that he 

paid `2,00,000/- as advance on 21-08-2001 vide a demand draft to the plaintiff out of 

which amount,  `1,00,000/- was security, and the advance was to be adjusted @50% 

towards  payment  of  monthly  rent.  The  plaintiff  handed over  the possession  of  the 

tenanted premises on 01-04-2002. Defendant contends that he received a notice dated 

04-02-2003  from  the  APFC  (Recovery),  Employees  Provident  Fund  Organization, 

Guwahati, whereby he was ordered to pay Rs.21,31,000/- to the plaintiff, which amount 

the latter failed to pay in pursuance to provisions of Employees Provident Fund Act. The 

defendant paid the monthly rent with the Provident Fund Authority. Defendant denied 

that he defaulted in payment of rent. Defendant contends that the plaintiff accepted 

rent for five months together after adjusting advance amount. Defendant contends that 

he paid the monthly rent in full  till  March, 2007 and on refusal to accept the same 

thereafter, he deposited the rent in the Court from April, 2007. Defendant denied that 

there  is  an  arrear  rent  amounting  to  `3,96,665/-  as  alleged.  Defendant  prayed  for 

dismissal of the suit with compensatory costs.

5. My learned predecessor-in-Court framed the following issues on 18-12-2014.

ISSUES
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1. Whether there is any cause of action for the suit?

2. Whether the suit is maintainable in its present form and manner?

3. Whether the suit is barred by limitation?

4. Whether the suit is bad for defect of parties?

5. Whether  the  plaintiff  is  entitled  to  recovery  of  arrear  rent  as 

prayed for?

6. Whether the plaintiffs are entitled to the decree and/or prayed 

for?

7. To what other relief or reliefs parties of this suit are entitled for?

6. For  the  plaintiff,  Atiqur  Rahman adduced  his  evidence-on-affidavit  as  P.W.1. 

Plaintiff  exhibited  four  documents.  Defendant  Pradip  Kumar  Agarwalla  adduced  his 

evidence-on-affidavit as D.W.1 who exhibited three documents.

7. I  have heard courteously  the learned advocates  for  the parties.  I  have also 

meticulously perused the case-record and the evidence-on-record. My decision on the 

issues is given below.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE No. 2

8. The defendant has merely stated in his written statement that the plaintiff's suit 

is not maintainable but it has not been specifically pleaded as to how the suit is not 

maintainable either in law or on facts. The defendant has also not pressed this issue at  

the time of arguments. The suit is, thus, maintainable in its present form and manner. 

This issue is answered in the affirmative and in favour of the plaintiff.

ISSUE No. 4

9. Nothing is found in the written-statement as to for whose absence or presence, 

the suit is bad for defect of parties. Hence, it can be held that the suit is not bad for 

defect of parties. This issue is decided in the negative and in plaintiff’s favour.

ISSUE No. 5

10. Let me unravel the relevant evidence of the plaintiff in order to arrive at a just 

conclusion.

11. P.W.1  Atiqur  Rahman  reiterated  the  averments  made  in  plaint.  P.W.1  has 

deposed that there was default in payment of house-rent since the commencement of 

the tenancy, which was willful and deliberate. P.W.1 deposed that the defendant paid in 

lump-sum for  certain  period.  P.W.1  deposed  that  even  after  written  requests,  the 
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defendant  neither  vacated  the  tenanted  premises  nor  paid  the  arrear  rent.  P.W.1 

deposed that a total outstanding amount accumulated in arrears as on 31-10-2013 is 

`3,96,665/-.  P.W.1 identified the statement of  account of  house rent  as  Exhibit  1, 

application submitted by defendant in T.S.24/13 as Exhibit 2, credit certificate issued 

by Treasury Officer, Kamrup as Exhibit 3 and statement of N. J. Cases as Exhibit 4. 

Put to cross-examination, P.W.1 stated that Exhibit 1 pertains to the period from the 

commencement  of  tenancy  till  30-09-2013.  P.W.1  stated  that  the  defendant  paid 

Rs.14,575/- for the period 18-10-2004 to 17-10-2007. P.w.1 deposed that the defendant 

is in possession of the tenanted premises till date. P.W.1 denied the suggestion that the 

defendant paid `4,10,998/- in favour of the plaintiff society till 28-02-2014.

12. D.W.1 Pradip Kumar Agarwalla deposed and substantiated the contents of the 

written-statement. D.W.1 categorically deposed that he never defaulted in payment of 

monthly  rent.  D.W.1  identified  the  money  receipt  dated  22-08-2001  as  Exhibit  A, 

notice dated 04-02-2003 as Exhibit B and letter dated 11-12-2008 issued by recovery 

officer as  Exhibit C. In his  cross-examination, D.W.1 stated that he has been paying 

the rent regularly as per agreement but he has not submitted any rent receipts and that  

he started to pay the monthly rent from April, 2002 as he obtained delivery of tenanted  

premises only in April, 2002. D.W.1 admitted that he did not pay the rent for the period 

18-10-2001 till 31-03-2002 as no possession was given. D.W.1 stated that he has paid 

several months house-rent at a time and that the present rent comes to `4079/-. D.W.1 

stated that he deposited the rent in the Court following refusal of the landlord society. 

13. The perusal  of  the pleadings and evidence-on-record clearly  reveals  that  the 

plaintiff rented out the tenanted premises as landlord and the defendant was a tenant in 

it. None of the parties furnished the tenancy agreement. The tenancy, admittedly, is for 

99 years period. Otherwise, there is no dispute in testimony of witnesses as regards to 

commencement of tenancy of tenanted premises between plaintiff and defendant.

14. The dispute arose upon the allegation  of  default  in  payment  of  rent  by  the 

defendant. The plaintiff claims an arrear rent w.e.f. the commencement of the tenancy. 

The defendant maintains that he has been paying the rent since the commencement of 

the tenancy. The defendant also deposited the rent in the Court following refusal by the 

landlord society.

15. The monthly rent of tenanted premises was stipulated to be paid within the first 

week of every month. Plaintiff has averred and P.W.1 has deposed that the defendant 

has paid rent of `14,575/- for the period 18-10-2004 to 17-10-2007 but yet to clear the 

outstanding  dues  of  `85,749/-  for  the  said  period.  D.W.1  further  deposed  that 
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`1,46,844/- for the period 18-10-2007 to 17-10-2010 and `1,64,072/- for the period 18-

10-2010 to 17-10-2013 is  still  due from the defendant.  Exhibit  1 fortifies  the said 

position.

16. Contrarily, D.W.1 has deposed that he has been depositing the rent in Court  

after the landlord refused to accept the rent. But the defendant has not been able to 

show as to from which month the landlord/plaintiff refused to accept the rent. Exhibits 

A to C do not aid the defendant in this regard.

17. Sub-section (4) of Section 5 of the Act   provides that when the landlord refuses 

to accept the lawful rent offered by the tenant, the tenant may within fortnight of its 

becoming due, deposit the rent in court together with the process fee for service of 

notice upon the landlord.

18. There is nothing in the record to hold that the defendant offered rent to the 

plaintiff on every month and when the latter refused to accept, the former paid the rent 

into the Court. Even a single act of not offering the rent to the landlord within its due 

date amounts to be called as defaulter in the eyes of law. Tendering of rent to the  

landlord before depositing the same in the Court is mandatory and the deposit so made 

in the Court without tendering the same is not recognized by the law and the tenant is  

treated as a defaulter.

19. Moreover, proviso to Section 5(1)(e) of the Assam Urban Areas Rent Control Act, 

1972 (hereinafter ‘the Act’) enumerates that nothing in this sub-section shall apply in a  

suit or proceedings for eviction of the tenant from the house where the tenant has not  

paid rent lawfully due from him in respect of the house within a fortnight of its falling  

due.

20. In  view  of  the  discussion  aforementioned,  I  am  inclined  to  infer  that  the 

defendant,  as  tenant,  is  a  defaulter  in  the payment  of  monthly  rent  for  which  the 

plaintiff/landlord is entitled to recover the arrear rent from the defendant/tenant.

21. Issue No. 5 is answered in the affirmative and for the plaintiff.

ISSUES No. 3   and   6  

22. Now, let me see, whether the suit is barred by limitation or not.

23. Article 52 of the Limitation Act, 1963   prescribes three years to file a suit for 

arrears of rent and the time from which such period begins to run is when the arrears 

become due. 

24. As the suit was filed on 08-11-2013, hence, it is perspicuous that the suit  is 

beyond the period of limitation so far as arrears of rent for the period 18-10-2004 to 17-
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10-2010 is concerned. But, the plaintiff is entitled to arrears of rent w.e.f. 09-11-2010 

till 17-10-2013 from the defendant. Needless to add, the plaintiff is entitled to recover 

arrear rent of `1,60,782/- only from the defendant. The said amount, as per Exhibit 1, 

is arrived @`4487/- per month calculated w.e.f. 09-11-2010 to 17-10-2013.

25. Both the Issues are decided to the extent above in plaintiff’s favour.

ISSUES No. 1   and   7  

26. The pleadings referred to hereinabove at the time of narration of facts of the 

respective cases of the parties and the evidence so discussed in the aforementioned 

Issues clearly establish that the plaintiffs’ suit has a definite cause of action. In view of 

the discussion made in the foregoing paras, the plaintiff is entitled to the decree of  

recovery of arrear rent to the extent above.

O R D E R

27. The plaintiff's  suit  is  partly  decreed on contest with costs.  It  is  decreed and 

directed  that  the  defendant  do  pay  arrear  rent  of  `1,60,782/-  only  to  the  plaintiff, 

preferably, within three months from today, failing which the said arrear rent will carry 

an interest @6% per annum from the date of decree till  its realization. It is hereby 

decreed and directed that the defendant do pay to the plaintiff the costs of the suit, 

which would carry an interest @6% per annum from the date of decree till full and final  

realization.

28. DRAW up a decree accordingly.

GIVEN under my hand and seal of this Court on this 04th day of April, 2017 at 

Kamrup (M).

(A. J. BORAH)
 Civil Judge No.2,
 Kamrup (M).
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M. S. 356/2013

APPENDIX

EXHIBITS

Exhibits of the Plaintiff

Exhibit 1 – Statement of Account
Exhibit 2 – Application of defendant in T.S.24/13
Exhibit 3 – Credit Certificate
Exhibit 4 – Statement of N. J. Cases

Exhibits of the Defendant

Exhibit A – Money Receipt
Exhibit B – Notice dated 04-02-2003
Exhibit C – Letter dated 11-01-2006

WITNESSES

Plaintiff witness

P.W.1 – Atiqur Rahman

Defendant witness

D.W.1 – Pradip Kumar Agarwalla

Civil Judge No.2
Kamrup (M)
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