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IN THECOURT OF THE SESSIONS JUDGE: KAMRUP (M), 
AT GUWAHATI

Present: Md. M. Ahmed,
                        Sessions Judge
                        Kamrup (M), Guwahati. 

Criminal Appeal  No. 15/2017

   The appeal has been filed challenging the judgment and order dated 03.01.2017, 

passed by the learned Judicial Magistrate First Class. Kamrup (M) at Guwahati in 

connection with G. R. Case No. 322/2010, under Section 324 of IPC.

                                        Sri  Gagan Basfor 

                                                                                               …............. Appellant

      - Vs -  

                                          State of Assam & Anr.

…........... Respondents

                            

Appearance for the Parties:

Date of Argument     : 18. 03.2017

Date of Judgment     : 04.04.2017

 Advocates who appeared in this case are:

Mr. D.R. Saikia : Learned Advocate for the Appellant

Mr. H.K. Deka   : Learned Public Prosecutor.
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J  U  D  G  M  E  N  T

1. This appeal  under Section 374 of the Criminal Procedure Code, 1973 is 

preferred by convict accused Gagan Basfor son of Raju Prasad Basfor of resident of 

Pandu Rest Camp, P.S. Jalukbari, Guwahati, Kamrup (M) who has challenged the 

Judgment and Order dated 03.01.2017 passed by the Judicial Magistrate, 1 st Class, 

Kamrup (M),  Guwahati  in  G.R.  Case  No.  322/2010  whereby  he  was  convicted 

under Section 324 of IPC and sentenced to undergo Rigorous Imprisonment for a 

term of 1 (one) year. 

2. The   brief facts that need elucidation for the limited period of disposing 

this appeal may be recounted in a nutshell as under:-

3. On 12.01.2010, an FIR was lodged by Satu Basfor, resident of Ram Mandir 

Sweeper Colony Qtr. No. M6D, wherein it was alleged inter-alia that on that day at 

around 8:00 P.M. in his house situated at Ram Mandir Sweeper Colony accused 

/convict Gagan Basfor, FIR named accused Milan Basfor and Lakshman Basfor all 

got themselves locked in fight with the inmates of the house of the informant 

under   being  intoxicated  after  consuming  drugs  like  substance.  They  created 

ruckus there and on hearing hue and cry the informant moved forward to restraint 

them; but all the FIR named accused persons cut the face of his two sons with 

blade. As a result of which they sustained cut injury. 

4. On receipt of this ejahar, Jalukbari police station registered a case being 

Jalukbari police station Case No. 28/2010 under Sections 324/323/294/34 of IPC. 

Investigation was set in motion and on its completion charge-sheet was laid by the 

Investigation Officer having collected sufficient and strong incriminating materials 

under Sections 324/323/294/34 of the IPC against all of them. The prosecution in 

support of its case examined as many as four witnesses. Defence examined none. 

Thereafter, the learned Trial Court having heard argument so advanced by learned 

counsel for both sides and upon analyzing the evidences on record believed the 

prosecution story and convicted the afore-named accused /convict under Section 

324 of  IPC.  The rest  of  the FIR named accused was both acquitted  from the 

charge. The learned Trial Court sentenced the accused to Rigorous Imprisonment 

for 1 (one) year under Sections 324 of IPC. The accused convict feels aggrieved 
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and dissatisfied with the impugned Judgment and Order. He has challenged the 

same on various grounds. According to him, the learned Trial Court has committed 

error in law as well  as on facts. It is submitted by the learned counsel for the  

accused  convict  that  the  evidence  of  all  the  three  witnesses  differs  from one 

another on the point of use of weapon. Elaborating the matter, the learned defence 

counsel has submitted that P.W. 1 Satu Basfor the informant has deposed that his 

son was injured on his cheek when the accused used a khur. Contradicting him, 

P.W. 2 Sri. Ram Dayal Basfor(victim) stated that he sustained injury on his face due 

to use of blade. As if it was not enough, P.W. 3 Smt. Geeta Basfor, wife of P.W. 1 

and mother of P.W. 2 has contradicted rest of the P.W.s by stating that her son got 

injury caused by knife (kotari). Thus it renders the evidences of all those witnesses 

doubtful and it is not at all clear what weapon was used to cause cut in face of the 

victim.  It  is  further  contended  that  the  learned  trial  court  has  rendered  the 

Judgment of conviction in a most mechanical manner without proper evaluation of 

evidence of all the P.W.s. It is submitted by the learned counsel for the accused 

convict  that P.W. 1 Sri.  Satu Basfor  mentioned in the FIR that all  the accused 

persons  were  present  at  the  time of  the said occurrence.  However,  he stands 

contradicted on that point by none other than P.W. 2 (Sri. Ram Dayal Basfor), who 

has very categorically stated only the convict accused was present there ; to make 

the matter worse, P.W. 3 Smt. Gita Basfor has stated that at the time of occurrence 

only Milan Basfor and Gagan Basfor (convict) were present there. Thus, there are 

inconsistencies  and  discrepancies  in  the  evidence  of  vital  witnesses  of  the 

prosecution and the learned trial court has failed to take note of such infirmities 

that occurred in the evidences of the witnesses and has mechanically believed the 

testimony and has convicted the accused appellant. It is further contended that 

from the evidence  on  record,  it  has  emerged that  two independent  witnesses 

namely, Puski Basfor and Ganga Basfor has seen the actual occurrence. But for 

reasons  best  known  to  the  prosecution,  those  witnesses  were  withheld  from 

entering the witness box. It should have been viewed very seriously by the learned 

trial  court  as  they were  the  vital  witnesses  of  the  prosecution  and their  non-

examination would have certainly caused a serious doubt regarding the veracity of 

the prosecution witnesses and authenticity of the prosecution story.

5. I have considered all the submissions so advanced by the learned counsel 

of  both  the  sides.  Upon  attentive  analysis  of  the  evidences  on  record,  it  has 
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emerged that in this case the victim was one Ram Dayal Basfor. He is examined as 

P.W.  2  in  the  instant  case.  In  his  evidence  he  has  strongly  supported  the 

prosecution story by stating inter-alia that on the eventful day, at around 8:00 P.M., 

while  he with other  family  members was sitting by the fire,  accused appellant 

came to their house. He hurled abuses at his father; then he tried to reason with 

the said accused; all of a sudden, he slashed his left cheek with a blade. He fell 

down and lost his   senses. This version of P.W. 2 finds ample corroboration from 

the testimony of P.W. 1 and P.W. 3. P.W. 1 is the father of the victim and P.W. 3 is 

his mother and both of them have very categorically stated that the afore-named 

accused /convict assaulted their son, as a result of which their son suffered cut 

injury  on  his  cheek.  There  appears  to  be  some  minor  contradictions  in  the 

evidence of all those P.W.s They differ from one another on the point of use of 

weapon. One said that it was a khur. The other said it was a blade. P.W. 3 has  

failed to notice the weapon the accused used causing injury on the cheek of her 

son. From their evidence, it becomes clear that the weapon used by the accused 

convict was so small that they fail to distinguish if it was a blade or a khur. But the 

fact remains that there is no challenge to the fact that the victim suffered cut 

injury on his cheek. Furthermore,  non-examination of Puski  Basfor and Gorkha 

Basfor does not hit the prosecution case on its merit as the occurrence took place 

in the house of the informant, his wife and son. The victim is the best witness 

under the facts and circumstances of the case. There is no denial to the fact that 

on the eventful day when the accused went there, he made a hue and cry there. 

The evidence of all those witnesses inspire confidence in the mind of the court. 

Their evidence appears to this court   cogent, convincing and worthy of reliance.  

Though  in  this  case  the  Medical  Officer  was  not  examined,however,  the  fact 

remains that the injury report of the victim is on the case record. It is a public  

document prepared by a government doctor in his official capacity and it was not 

challenged by the defence. As such the learned trial court has rightly relied on this 

document  to  come  to  the  finding  that  as  a  result  of  this  assault,  the  victim 

sustained cut injury on his cheek.

6. The learned trial court has rightly assessed the evidences on record and 

has rightly convicted the accused under Sections 324 of IPC and it does not suffer 

from any infirmity or illegality. From the   record, it has further surfaced that the 

aforenamed accused/ convict has been sentenced to undergo RI for a term of 1 
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year. There was a single injury sustained by the victim on his cheek. There is no 

evidence  on  record  to  hold  that  the  victim  was  in   agony  and  he  suffered 

immensely for the injury he sustained in his cheek. It is also not claimed by the 

prosecution that the victim suffered any deformity as a result of such injury; both 

the accused and informant side live in the same locality. Their social status is the 

same. It has further surfaced that the accused by taking booze made ruckus in 

that area and this  conduct was found despicable and was objected to by the 

father of  the victim. Thus this  incident  occurred.  It  is  further noticed that the 

occurrence took place in the year 2010. By this time, the parties might have settled 

this dispute and have been living peacefully in that area and if the accused is sent  

to jail at this stage, there is least possibility that he will reform himself and will not 

indulge in similar nuisance under the influence of wine. In this case, justice will be 

done fairly and squarely   if the accused on his being convicted  under Section 324  

of IPC is sentenced to fine of Rs. 5,000/- in default to suffer SI for 6 months. It is  

accordingly ordered; it is further provided that if this fine amount is paid by the 

accused convict, it would be   handed over to the victim by way of compensation. 

Thus,  affirming the  order  of  conviction,  this  court  for  reasons  cited  above  by 

setting aside the sentence portion modifies it on the terms as noted above. 

7. This appeal is partly allowed.

8. Return the LCR along with a copy of this judgment to the learned court 

below.

9. Signed, sealed and delivered in the open court on this 4th  April, 2017 at 

Guwahati.

                                                                                                (M. Ahmed)

                                                                                        Sessions Judge, 
                                                                                         Kamrup(M), Guwahati 
 Dictated & corrected by me. 

 

           (M. Ahmed)

        Sessions Judge, 

      Kamrup(M), Guwahati       


