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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                Sessions Judge,
                Kamrup(M), Guwahati.

 

                                          Criminal Appeal No. 93 of 2015

            The appeal has been filed challenging the judgment and order dated 
04.09.2015 passed by the learned Chief Judicial Magistrate,  Kamrup (M) at 
Guwahati, in G.R. Case No. 4490/2010, under Section 447/326 of IPC and 
sentencing him under Section 325 of IPC  to undergo SI for 3 months and to pay 
a fine of Rs. 10,000/- in default to undergo SI for another one month. 

 

       Sri Bakul Das

                                                                                   ............  Appellant

- Vs – 

   1. The State of Assam 

   2. Deben Das

                                                                                .............   Respondents

 

Date of Argument     : 30.03.2017

Date of Judgment     : 07.04.2017

 Advocates who appeared in this case are:

Mrs. T.Som : Learned  Advocate for the appellant.

Sri H.K. Deka : Learned Public Prosecutor. 

Sri H. K. Baruah : Learned Advocate for he respondent No.2
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J   U  D  G  M  E  N  T 

1. This is an appeal preferred by accused/appellant Bakul Das, son of Deben 

Das resident of Lachitpur, Amingaon, P.S.  Jalukbari,  in the district  of Kamrup, 

Assam,  under  Section  374  of  Code  of  Criminal  Procedure  which  is  directed 

against the impugned judgment and order dated 04.09.2015, passed by the court 

of  learned CJM, Kamrup(M),  Guwahati  whereby the learned trial  court having 

convicted the accused/appellant under Section 325 of IPC relating to G.R Case 

No. 4490/2010  sentenced him to under go SI for 3 months and to pay a fine of  

Rs. 10,000/- in default to suffer SI for another one month. 

2. The case of the prosecution in brief is that on 15.06.2010 at around 1:30 

p.m. while victim/son of informant Deven Das by the name of Kanak Das was 

closing  his  shop,  accused/appellant  Bakul  Das  assaulted  him  with  a  heavy 

wooden club. The accused/appellant targetted the head of the victim, however 

the blow fell just above his waist as a result of which his suffered fatal injuries.  

Initially he was taken in an ambulance to MMCH. His condition was very critical at 

that  moment.  He  was  not  given  any  treatment  there.  He  was  immdeidately 

referred to GMCH. The victim was brought to GMCH and was admitted there. 

Subsequently, he underwent operation on his vital part of the body. On the very 

next day of the incident, his father i.e. informant Deben Das lodged an ejahar at 

Amingaon Police Outpost. The said ejahar was forwarded to the Jalukbari P.S. for 

registerging a case under proper section of law. Accordingly, on receipt of the 

ejahar,  O/C,  Jalukbari  P.S.  registered  a  case  under  Section  307/306/34  IPC 

against accused Bakul Das. Investigation was set in motion. During the course of 

investigation,  the  I.O.  visited  the  place  of  occurrence,  examined  material 

witnesses, arrested the accused/appellant, collected medical report of the injured 

and having completed investigation, the I.O. submitted charge sheet against the 

aforenamed  accused/appellant  for  alleged  commission  of  offence  punishable 

under Section 447/326 of IPC. 

3. On receipt of summons, the accused/appellant entered his appearance 

before the learned trial  court. Copies of the relvanat documents as mandated 
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under Section 207 of Cr.P.C. were all furnished to him. Thereafter, the learned 

trial court upon hearing the learned counsel of both sides and considering the 

materials on record, framed charged under Section 325 of IPC and read over and 

explained the contents  therein  to  the  present  accused/appellant  to  which  he 

pleaded not guilty and claimed to be tried. 

4. At trial,  prosecution side examined as many as 7 (seven) witnesses in 

support of its case. After this process of recording the evidence of the Pws as 

adduced from the side of the prosecution was concluded, the accused/appellant 

was  subjected  to examination  as  warranted under  Section  313 of  Cr.PC with 

respect to incriminating circumstances that surfaced against in the evidence on 

record. His plea was of total denial and false implication. He has rather pleaded 

that the victim/his brother was  drunk at that time and he fell down on a heap of  

woods and suffered injury on his own. To substantiate this claim, he preferred to 

examine two Dws inclusive of himself. Thereafter, the learned trial court having 

heard arguments so advanced by the learned counsel of both sides evaluated the 

evidence  on  record,  believed  the  prosecution  story,  convicted  the 

accused/appellant  under  Section  325  of  IPC  and  sentenced  him to  jail  term 

further saddling him with sentence of fine. 

5. This  judgment  and  order  of  conviction  and  sentence  come  under 

challenge  in  this  apppeal.  The  accused/appellant  has  assailed  the  impugned 

judgment and order on various grounds. According to him, the learned trial court 

has failed to appreciate the evidence on record in its right perspective and had 

come  to an erroneous finding convicting him under Section 325 of IPC which is 

not  warranted  under  the  backdrop  of  the  evidence  on  record.  It  is  further 

contended that there are lots of contradictions in the evidence of prosecution 

witnesses and  evidence relied upon by the prosecution has not  conclusively 

established the guilt of the accused/appellant as the perpetrator of the alleged 

crime ; as such the impugnend judgment and order suffers from serious illegality 

and irregularity and the same is liable to be set aside and quashed. It is further  

contended that the whole case of the prosecution rests upon medical evidence ; 

however  the  medical  evidnece  relied  upon  by  the  prosecution  has  not 

conclusively proved that the accused/appellant is the perpetrator of the  alleged 

offence. It is further contended that  in the instance case ,there is absolutely no 

evidence on record to show that the accused/appellant had shared any intention 

whatsoever to commit the alleged offence. As such the circumstances taken into 
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consideration  for  convicting  the  accused/appellant  does  not  unerringly  point 

towards  the  guilt  against  the  accused/appellant  and  as  such  the  impugned 

judgment and order is liable to be set aside and quashed. It is further contended 

that the learned trial court has failed to consider the vital aspect of the matter 

that  there  was  a  dispute  in  between accused/appellant  and his  brother  over 

paternal property and ejahar was lodged by the father of the appellant against 

his own son solely at the instigation of his brother and also because of the fact  

that the accused/appellant got married to a girl belonging to different caste for 

which there is long family dispute which resulted in complete isolation of the 

accused/appellant  from  the  other  members  of  the  family  for  which  all  the 

members of the family were on one side hatching conspiracy one after another. 

6. I have considered all  such submissions of the learned counsel. In this 

case the prosecurtion has examined 7 witnesses in support of the allegation that 

on the eventful day at the relevant time when the victim/injured was closing his 

shop,the accused/appellant assaulted him by means of wooden club thus causing 

serious injury on his person. The injured was examined by the prosecution as 

PW2. He is  the own brother of  the accused/appellant.  Now, let us focus our 

attention on the evidence of this witness to test its veracity and creditworthiness. 

In his evidence ,he has stated that at the relevant time, he was having a shop 

along with his brother (accused) and his sister Jyoshna Das (PW3).  The said 

building consisting of three shops was constructed by his  father.  He was the 

occupant of middle portion of the shop.  On the two either side, his brother and 

sister are having their respective shops. On the day of occurrence, he went there 

to open the shop which remained closed for  a long time. He took the service of a 

mechanic to open the door ; but as because the said shop remained closed for 

long , the shutter of the said shop got stuck. Then the mechanic was engaged for 

service asking him to bring (Lubricant). He left that place to bring the required 

articles and when he returned back ,he found those two mechanics not there. 

Then,  he brought the keys from his sister's shop and tried to open the shutters. 

Just at that moment, accused/appellant took up a wooden club and aimed to 

assault him.  The blow fell on his waist ; the victim fell down on the ground and 

he crawled towards his sister's training centre/shop. His sister (PW3) brought one 

person from nearby pharmacy who sprayed some medicine on the part of his 

body where he recived the blow. Thereafter, the PW3  his sister took him to his 

residence in a rickshaw. Subsequently,  one ambulance was brought ;  he was 
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taken to MMC Panbazar and therfrom to GMCH ; by this time he lost senselss . 

He spleen was ruptured in  two pieces which required a major  operation.  He 

remained hospitalized for long 14 days. 

7. I have very attentively analysed the evidence of this witness. He is the 

victim  of  assaul  and  according  to  him,  it  was  the  accused  his  brother  who 

assaulted  him by  means  of  a  wooden  club.  Being  the  victim  of  assault  ,his 

evidence must be give due prominence. His evidence stands on a high predestral. 

It  is  an admitted position of law that conviction against the accused may be 

recorded on the basis  of  solitary  testimony of  a  witness if  evidence of  such 

witness is found cogent, convincing and worthy of reliable and further inspires 

confidence  in  the  mind  of  the  court  regarding  its  relibility.  In  this  case,  the 

occurrence  took  place  in   day  light  in  the  open  space.  It  is  not  that  the 

prosecution simply relied upon the evidence of PW2 to bring home the guilt of 

the accused in the alleged offence. It has also examined one eye witness in the 

form  of  PW3  Jyotshna  Das  sister  of  both  the  victim  as  well  as  the 

accused/appellant.  According to  the  accused,    his  relation with  other  family 

members of his family turned bitter the moment he married a girl out of their 

caste and since that day, he was a victim of lots of consipiracies hatched by his 

family  members  to  harrass  him both mentally  and physically.  However,   it  is 

denied by PW3 in her evidence. She has simply stated that her father disowned 

the accused. Why it  happened, no further cross  examination is  done on this 

aspect of the matter. In view of the same ,it cannot be held that this witness shall 

give coloured version of the incident by taking the side of the injured implicating 

her other brother when she had no love lost with the accused. Now turning our 

attention in the evidence of PW3, it is found that she in her evidence has very 

emphatically stated that at around 1:30 p.m. on the eventful day, she was at her 

vocational training center ; the school time was over and she was in the process 

of closing her shop. The victim engaged two mechanics to open the shutters of 

his shop which got stuck due to non-use for a long time and at the asking of  

those mechanics ,the victim left the place to bring grease (Lubricant) ; when he 

returned back, those two mechanics were not present there as they left the key 

of the shop of the victim in her shop. At around 1:30 p.m. PW3 her brother 

returned back and  took the keys of the shop from PW3 and he started trying to 

open the shutters; then she heard a loud cry; then she immediatly rushed to the 

spot and seen the accused assaulting the victim by means of a wooden club; 
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then the victim crawled inside her shop to save himself from further assault and 

got himself seated on a bench inside the said shop. Then this witness informed 

her  family  members regarding the incident  over  phone.  She also called  PW5 

Satyajit Das who was working in a pharmacy to attend the injured. Said PW5 

reached there hurriedly and he sprayed  the wound; then PW3 called a rickshaw 

and  took  the  victim to  her  residence.  He  also  informed  the  police  authority 

regarding the incident over phone. Then she called 108 ambulance. The injured 

was put on ventilator and was taken to MMCH at Panbazar. Therefrom, he was 

taken to GMCH and on the very night, the victim suffered a spleen operation. She 

has further stated that the victim remained under treatment in the said hospital 

for long 15 days. She was very categorical in her evidence that she has noticed 

one wooden buttom in the hands of the accused. She had not seen the first blow 

given on the victim ; however she had seen the accused attempting another blow 

on the victim. This witness was subjected to  cross-examination ; but the defence 

has failed to shatter her evidence on material aspects. The defence, as the trend 

of cross-examination has revealed has not disputed the presence of this witness 

in her training centre adjacent to the shop of the victim at the relevant time. As 

such, she was the most natural witness and her evidence must be given due 

significance. 

8. Upon attentive and careful analysis of the evidence of PW2 side by side 

the  evidence  of  PW3  it  apepars  to  this  court  that  their  evidences  are 

corroborative to the extent that at the relevant time the victim was in the process 

of opening the shutter of his shop that remained closed for a long time, accused 

assaulted him by means of one wooden club. From the evidcence of PW2 and 

PW3, it has further emerged that immediately after this incident, the victim was 

brought back home in a rickshaw and while they were on the crowled, they were 

spoted by PW4 wife of the victim. She has further corroborated the testimoney of 

PW3  on  the  point  that  on  the  eventful  day  at  around  1:30  PW3  made  a 

telephonic call and informed that the accused assaulted her husband .   She has 

further  stated that   she along with  PW1 immediately  rushed to the  place of 

occurrence ;while on her way, they had seen   PW3 coming in a rickshaw with 

her injured husband. The fact that the accused   assaulted the victim with a 

wooden  club  draws  much  support  from  the  testimony  of  PW4  who  in  her 

evidence  very  caterigorically  stated  that  when  she  reached  the  shop  of  her 

husband,she seen the accused standing there  with a wooden club in his hand. 
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Her evidence further reveals that she was rebuked by the accused who also tried 

to chase her away. If the version of the defence that the victim suffered injuries 

by falling on a heap of broken woods is true then why on earth he was sighted 

with a wooden stick in his hand; further no occasion arose for him to abuse and 

chased this  witness.  It  shows the guilty  mind of  the  accused and this  post-

incident conduct on the part of the accused is a pointer to the fact   that  the 

accused assaulted the victim with a wooden stick on the eventful day and only 

one blow was given to the victim by the accused.  That apart from the evidence 

of PW7 the M.O. it has surfaced that on 15.06.2010 he examined the injured in 

the hospital and had found injuries in the abdomen, bruise on the left side loin 

region, diffused tenderness of the abdomen and other injuries. He has further 

stated that the type of weapon was blunt and nature was injury was grievous. It 

has  further  appeared  from  the  evidence  on  record  that  the  victim  suffered 

rapture of spleen and he was operated upon at the hospital.  All  the material 

witnesses examined by the learned trial court including the victim have all in one 

voice   stated that the victim received one injury on his abdomen and there was 

rapture of spleen   for which an operation was done at GMCH. The evidence of 

the material witnesses including the victim of the instant case has established the 

fact that the victim was assaulted by the afore-named accused  with a wooden 

club  in  his  hand  while  the  victim  opened  the  shutter  of  his  shop;    Their  

evidences is found cogent, convincing and worthy of reliance. Evidence of PW2 

has a ring of truth and it cannot be discarded. Though it may be believed that as 

because the accused married a girl  outside the community which might have 

caused much heart-burn for the inmates of  the said house; but it  is  hard to 

believe that only for this reason his father and other siblings will depose falsely to 

frame him in  a  case  of  this  nature.  The  learned court  rightly  disbelieve  the 

testimony of DW1 and DW2. as DW1 in his evidence has not stated the presence 

of DW2 at the spot. The learned trial court has convicted the afore named accued 

for commission of offence under Section 325 of IPC reads as under: 

 Whoever except in the case provided by Section 325 voluntarily cause 

grievous hurt, shall be punsihed imprisonment description for a term which may 

extend to seven years and shall  slao liable to fine. The term grievous hurt in 

define in Section 320 of IPC. As per this section the following kinds of hurt only  

are desgnated as grievous: 

First- Emasculation. 
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Secondly- Permanent privation of the sight of either eye. 

Thirdly- Permanent privation of the hearing of either ear.

Fourthly- Privation of any member or joint. 

Fifthly-  Destruction or  permanent impairing of  the powers of  any member or 

joint. 

Sixthly- Permanent disfiguration of the head or face. 

Seventhly- Fracture or dislocation of a bone or tooth. 

Eightly- Any hurt which endangers life or which causes the sufferer to be during 

the space of twenty days in severe bodily pain, or unable to follow his ordinary 

pursuits. 

9. Now let us see if the offence committed is covered by Section 320 of IPC. 

 This section has categorised the following kinds of hurt which may  be 

only designated as “grievous” Firstly-Emusculation. 

Secondly-Permanent privation of the sight of ether eye.

Thirdly-Permanent privation of the hearing of eather ear. 

Fourthly-Privation of any member or joint. 

Fifthly-Destriction or permanent  impairing of the powers of any member or joint. 

Sixthly- Permanent disfiguration of the head or face. 

Seventhly- Fracture or dislocation of a bone or tooth. Eightly- Any hurt which 

endangers life or which causes the suferer to be during the space of twenty days 

in severe bodily pain, or unable to follow his oridinarly pursuits . 

10. In this case from the evidence on record, it is abundantly established that 

due to severe blows inflicted by the afore named accused  the victim Kanak Ch. 

Das suffered injury in  his  abdomen.  It  is  further  seen from the evidence on 

record  that  the  victim suffered  rupture  of  spleen.  The  PW7 the Doctor  who 

attendant  the  victim at  GMCH on  15.06.2010 has  not  stated  that  there  was 

permanent impairing or destruction of the powers of any member of the joint of 

the body of the victim. It  is provided in clause fifthly that the destruction or 

permanent  impairing  of  powers  of  any  member  or  joint  such  injury  may  be 

desiganated as grievous injury. The other clauses are not attracted in this case; 

however when this court has considered the nature of the injury in the light of  
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Clause fifthly,  it is seen that the evidence is not clear and unembigious if there 

was destruction or permanent impairing of the said organ. In such event ,the 

wound suffered by the victim can not be termed as grievous.    As such, it may 

be safely  held that  the offence committed by the afore-named accused shall 

come within the ambit of Section 323 of IPC. Thus, upon attentive analysis of the 

entire  evidence  on  record,  this  court  has  no  hesitation  but  to  hold  that  the 

accused on the eventful day by causing injury to the abdomen of the victim own 

brother has committed of offence of Section 323 of IPC. Thus, we have found 

that the learned court below has failed to assess  the evidence  on record in its 

right perspective and has wrongly held the accused to have committed offence 

under  Section  325 of  IPC.  To  that  extent,  the  impugned order  of  conviction 

suffers from infirmity and it is set aright. Now coming to the sentencing portion, 

it should not be lost sight of the fact that the occurrence took place in the year 

2010. Both the victim and the accused are brothers. The accused was treated 

differently as he married girl out of his caste which was not given acceptance by 

his parents as well  as other family members ; so out of rage, he might have 

assaulted the victim and the assault was so severe, as the victim suffered rupture 

of spleen. There is no previous conviction or previous criminal  case. It is his first  

offence; he may be leniently dealt with in terms of sentence. As such this court is 

of considered opinion that the sentencing period may be modified in view of the 

above ; the accused on his being convicted under Section 323 IPC is sentenced 

to  fine  of  Rs.  1000/-  (Rupees  One  thousand),  in  default  to  suffer  Rigorous 

Imprisonment for 7 (seven) days. With such modifications in sentence portion, 

this appeal is partly allowed.

11. Return the LCR along with a copy of this judgment to the learned court 

below. 

12.     Signed, sealed and delivered in the open court on this 7 th  day of April, 

2017 at Guwahati. 

                                                                                 
                                                           (M. Ahmed)

                                                                           Sessions Judge, 
                                                                            Kamrup(M), Guwahati 
 
Dictated & corrected by me. 
           (M. Ahmed)

       Sessions Judge, Kamrup(M), Guwahati


