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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3 KAMRUP 

(M) GUWAHATI. 

 

CRIMINAL APPEAL NO. 01/2016 

 

PRANAB KR. ROY    :-APPELLANT 

VS.  

DEVI PRASAD AGARWALA & 

THE STATE OF ASSAM   :- RESPONDENTS. 

 

PRESENT:- DIPAK THAKURIA,  

                     ADDITIONAL SESSIONS JUDGE (FTC) NO. 3 

  KAMRUP (M) GUWAHATI. 

 

APPEARANCE: 

 N. BAKSH, ADV. FOR THE APPELLANT. 

 S. CHAMARIA, ADV. FOR THE RESPONDENT. 

 N. SARMA, ADDL. P. P. FOR THE STATE. 

 

DATE OF ARGUMENT:-   29-03-2017. 

DATE OF JUDGMENT :-   12-04-2017. 

 

JUDGMENT 

 

1. This appeal has been preferred by appellant Pranab Kr. Roy under section 374 (3) of 

Cr. P. C. against the Judgment and order passed by A. Kar, learned Judicial 

Magistrate 1st Class, Kamrup (M) Guwahati on 01-12-2015 in connection with 

Complaint Case No. 2127/2010 in which the learned trial Magistrate convicted and 

sentenced the appellant.   

 

2. Facts of the case, in brief, are as follows: that the appellant/accused and the private 

respondent/complainant are businessmen and maintained good relation. The 
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business of the parties was identical in nature. The parties entered into various 

dealings of the drinking packages etc. The parties used to deal their business either 

on credit or in cash. In business transaction, on 05-01-2010 the accused issued a 

cheque amounting Rs. 1,85,000/ in favour of the complainant which the complainant 

deposited in his bank for encashment; but the bank returned it with an endorsement 

that there was no sufficient fund in the account of the accused. The 

complainant/private respondent issued demand notice in due time. The appellant did 

not pay the cheque amount after receiving the demand notice. Ultimately the private 

respondent by maintaining all the formalities as per N. I. Act filed a complaint case 

against the appellant/accused.    

 
3. Learned trial Magistrate after trial held the accused/appellant was guilty under 

section 138 of N. I. Act and sentenced him to undergo simple imprisonment for six 

months and also directed to pay compensation amounting to Rs. 2,60,000/ (rupees 

four lakh sixty thousand) in default simple imprisonment for another two months. 

 

4. Being aggrieved at and dissatisfied with the judgment and order passed by ld. 

Judicial Magistrate 1st Class, Kamrup (M) Guwahati the accused/appellant preferred 

this appeal on following grounds:-  

 
i. For that the trial Court has passed the judgment erroneously and not 

applying his judicial mind for which the judgment is not maintainable. 

ii. For that Evidence put forward by the prosecution i.e. the respondent had 

supported the defence version. The respondent himself admits in his cross-

examination that the amount column of the cheque and the date was not 

written by the appellant but by the respondent himself at the time of 

presenting the same in the bank and hence misuse the said cheque and the 

case was filed only to harass the appellant.  

iii. For that the Trial Court has failed to appreciate or follow the mandatory 

provisions of Negotiable Instruments Act and only by taking into account the 

presumption clause has passed impugned order of conviction hence the 

impugned order is bad in law and liable to be set aside.  

iv. For that the appellant craves for leave of the Court to argue the case on 

other law points apart from the grounds mentioned above.  
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5. Heard argument advanced by learned counsels appearing for the parties and 

perused the impugned judgment and order and entire case record of the lower 

Court.  

 

6. Learned counsel appearing for the appellant submitted that the complainant has to 

establish that the so-called liability of the accused was enforceable by law. The 

complainant in his cross-examination has admitted that the cheque-in-question was 

written by him; so, the amount mentioned in cheque-in-question was written by the 

complainant himself. Under such circumstance it cannot be said that the so-called 

debt was legally enforceable. The accused and the complainant had business 

relation and the accused gave a blank cheque to the complainant just for security 

and the complainant misused the same. Learned counsel for the appellant has relied 

on a decision of the Hon’ble Supreme Court passed in Criminal Appeal No. 830 of 

2014 in M/s Indus Airways Pvt. Ltd. & Ors. Vs. M/s Magnum Aviation Pvt. Ltd. & 

another.  

 
7. Learned counsel appearing for the private respondent submitted that the accused 

maintained good business relationship with the complainant. At the time of supply of 

goods the parties were unaware about the actual price of the goods; so, on good 

faith the parties used to hand over blank cheque so that it can be filled up by the 

parties. In this Case also the accused by giving a blank cheque authorized the 

complainant to fill up the same. The presumption under section 139 of the N I. Act 

goes in favour of the complainant and the accused failed to rebut the same. So, has 

submitted that the findings of the trial Court was correct and no need to interfere 

from the appellate Court. Learned counsel for the private respondent has relied on a 

decision of the Hon’ble Supreme Court passed in Rangappa Vs. Sri Mohan 

MANU/SC/0376/2010.  

 

8. Section 138 of the N. I. Act deals with dishonor of cheque for insufficiency etc. of 

funds in the account of the person who issued the cheque. To attract section 138 of 

the N. I. Act the following facts are required to be proved by the complainant:-  

 
a) that the cheque was drawn for payment of an amount of money 

for discharge  of a debt or liability and the cheque was dishonoured;  
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b) that the cheque was presented within the prescribed period;  

c) that the payee made a demand for payment of the money by 

giving a notice in writing to the drawer within the stipulated period; 

and  

d) that the drawer failed to make the payment within 15 days of 

receipt of the notice.  

9. In the case in hand, the complainant in his examination in chief has given in the 

form of affidavit the detailed account how he received the cheque and how it was 

bounced. In short his evidence in chief is nothing but reiteration of his complaint 

petition. In cross-examination he has deposed that accused gave Ext. 1 as security. 

In Ext. 1 amount and date was not written. He filled up the date on the day when 

he went to the bank for encashment. He wrote the ‘amount’, ‘date’ and ‘pay to’ 

column of the cheque. He took two cheques from the accused for the business 

transaction as security. Ext. 1 is one of them. He has not submitted any document 

to prove the business transaction with the accused. The accused examined himself 

as D. W. 1 where he has admitted having business relation with the complainant. 

His deposition shows that he gave three blank cheques to the complainant and the 

complainant returned only one. In cross-examination he has admitted that signature 

contained in cheque-in-question is his. He has admitted that it was given in business 

purpose.  

10. On scrutiny of the cross-examination of the complainant it appears that the 

complainant wrote the contents of the cheque-in-question. The accused admitted 

his signature in the cheque-in-question. So, there is no doubt that the accused 

handed over a blank cheque to the complainant. Now the moot question is whether 

the complainant can claim an amount from a blank cheque or not. Learned counsel 

appearing for the appellant/accused has submitted that the complainant misused his 

blank cheque. As the complainant has failed to show any legally enforceable debt; 

so, the case of the complainant should be dismissed. Refuting the plea, learned 

counsel appearing for the complainant/private respondent has submitted that as the 

accused handed over the blank cheque to the complainant at his own will it can be 

presumed that he authorized the complainant to fill up the cheque. Actually it is not 

important who filled up the contents of the cheque, what is important is the 

signature on the cheque. The presumption under section 139 of the N. I. Act goes 
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against the accused. Though the presumption is rebuttable; but the accused has 

failed to rebut the same.  

11. The Hon’ble Supreme Court in M/s Indus Airways Pvt. Ltd. & others vs. M/s Magnum 

Aviation Pvt. Ltd & another (Criminal Appeal No. 830/2014) has held that if a cheque 

is issued as an advance payment for purchase of the goods and for any reason 

purchase order is not carried to its logical conclusion either because of its 

cancellation or otherwise, and material or goods for which purchase order was 

placed is not supplied, then the cheque cannot be held to have been drawn for an 

existing debt or liability.  

12. From the evidence on record it appears that both the parties entered into an 

agreement that the complainant would supply drinking packages to the accused. In 

para 4 of the affidavit of the complainant he has stated that in pursuant to the credit 

purchase of the Pepsi, coke etc., the accused had liabilities to discharge lawful dues 

against the supplied articles and after the settling the relevant accounts the accused 

issued and handed over a cheque dated 05-01-2010 amounting to Rs. 1,85,000/ in 

favour of the complainant. On the other hand the accused in his deposition has 

stated that the complainant had failed to supply Pepsi to him after agreement as the 

complainant had the distributorship only in Guwahati area. As the shop of the 

accused at Kharupetia in Darrang district; so, the complainant could not supply the 

Pepsi as agreed. Now the question arises whether the complainant supplied articles 

to the accused as agreed or not. If the complainant failed to supply articles to the 

accused as agreed then the question of having legally enforceable debt does not 

arise. The parties except them have not adduced evidence. The complainant 

exhibited the cheque-in-question, return memo issued by bank, legal notice. If the 

complainant sent Pepsi to the accused as agreed definitely he issued invoice to the 

accused. Being the distributor of Pepsi the complainant is bound to keep the copy of 

invoice with him or he has to maintain register. To show the supply of the articles 

the complainant could have produced the copy of the invoice of Pepsi in the Court 

during trial. It is difficult to understand what prevented the complainant from 

producing that vital document in the Court. The amount shown in the cheque-in-

question is big one and to supply Pepsi against that amount the complainant had to 

send it by vehicle and the driver or the handyman of that vehicle would have been 

the best person to depose to show the delivery of the articles to the accused. 
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13. Admittedly the cheque-in-question was blank and the Hon’ble Supreme Court in 

Rangappa vs. Sri Mohan MANU/SC/0376/2010 has held that since the accused did 

admit that the signature on the cheque was his, the statutory presumption comes 

into play and the same has not been rebutted even with regard to the materials 

submitted by the complainant. In Rangappa’s case the Hon’ble Supreme Court has 

taken into account that the accused failed to reply to the statutory notice under 

section 138 of the N. I. Act.  

14. In the case in hand, on perusal the materials on case record it appears that the 

complainant issued demand notice to the accused; but the complainant has failed to 

show that the notice was served upon the accused. The complainant has failed to 

produce the acknowledgment receipt to show the service of the demand notice to 

the accused. Even the delivery report from the postal department has also not been 

produced in the Court. The Court simply took the presumption of delivery of the 

notice. The accused while he deposing in the Court has stated that he had not 

received the demand notice. In cross-examination the complainant simply confirmed 

that the address contains in the notice is his. Except that no cross-question was 

asked to the accused against his deposition that he (accused) had not received the 

demand notice. As there is no cogent evidence to show that the accused received 

demand notice; so, reasonable doubt arises that the accused received the demand 

notice. If the accused did not receive the demand notice; so, question of giving 

reply against the demand notice does not arise. 

15. In the complaint petition and in deposition, the complainant has stated that the 

accused issued and handed over a cheque to him amounting Rs. 1,85,000/. But his 

cross-examination shows that actually the cheque was blank. The complainant has 

stated nothing that the accused authorized him to fill up the blank cheque.  

16. After scanning the evidence on record it transpires that on the day of handing over 

the cheque-in-question the accused was unaware what would be the amount of the 

goods supposed to be supplied to him. As the complainant has failed to show that 

he actually delivered the articles to the accused it is difficult to conclude that the 

cheque-in-question was given by the accused to the complainant in discharging of 

his legally enforceable debt or liability.  



7 

 

17. Relying on the decision of the Hon’ble Supreme Court in Indus Airways case (Supra) 

it is concluded that the complainant has failed to show that he supplied the articles 

to the accused/appellant as agreed; so, the cheque-in-question cannot be said to 

have been drawn for an existing debt or liability.  

18. In view of the above discussion and observation the judgment and order passed by 

learned Judicial Magistrate 1st Class in C. R. Case No. 2127/2010 on 01-12-2015 is 

set aside.  

19. In the result the appeal is allowed.  

20. The accused is acquitted of the charge and he is set at liberty. However the liability 

of the bailor of the accused stands in force for next six months.  

21. Return the case record of C. R.2127/2010 along with a copy of the judgment of this 

Court to the Court of learned Judicial Magistrate 1st Class Kamrup (M), Guwahati.  

22. Given under my hand and seal of this Court today the 12th day of April 2017.  

 

      (D. Thakuria) 
      Additional Sessions Judge (FTC) No. 3 
      Kamrup (M) Guwahati.   
           
 

 

 

 

 

 

 

 

 

 

 

 

 

 


