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JUDGMENT

1. This  revision  application  is  filed  u/s  397/399  CrPC  by  the 

petitioner  against  the  order  dated  14/9/16  passed  by  learned  Judicial 

Magistrate, 1st Class, Kamrup (M) Guwahati in Complaint Case No.4198c/10 

whereby, the prayer of the petitioner for FSL examination of cheque in question 

for determining the age of ink of signature and other writing on the cheque. 

2. The case of the petitioner briefly,  is  that  the petitioner is the 

accused in  the Complaint  case No.4198/10 filed u/s  142/138 of  Negotiable 

Instruments  Act  which  has  been  at  trial  stage  before  learned  court.  The 

opposite party/ complainant filed the complaint case against the petitioner 
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for  dishour  of  a  cheque  no.222058  dated 7/10/10  for  Rs.18,74,790/-   only 

drawn on HDFC Bank Bhangagarh Guwahati and the same was deposited into 

Axis Bank Guwahati branch. After appearance of the petitioner in  the case, it 

was proceeded to record evidence of  evidence.  The complainant  examined 

PW1 who was cross-examined by the petitioner. 

3. On  closure  of  prosecution  evidence,  the  petitioner  filed  a 

petition  vide  no.5301  dated  19/8/16  before  learned  trial  court  praying  to 

dtermine the age of ink used in the cheque stating inter-alia that the cheque in 

question of the case has been issued by the petitioner in the year 2008 and not 

on 7/10/10, alleged by the complainant and hence it was prayed for snding the 

cheque to laboratory for experts opinion to deterine the age of the ink used in 

the  cheque  as  well  as  signautre  of  the  accused/  petitioner.  The  petitioner 



moved the said petition at the stage of defence evidence to establish his fact 

that the cheque was issued in the year 2008 and not in 2010 as alleged by the 

complainant/ opposite party, by adducing the expert opinion as his evidence in 

his defence. 

4. But vide order dated 14/9/16, learned trial court below turned 

down the prayer of the petitioner for sending the cheque to forensic laboratory 

and thereby, deprived the petitioner to adduce his evidence in defence. While 

rejecting the petition no.5301 dated 14/9/16, learned trial court misunderstood 

the  contents  of  the  petition  and  stated  that  the  accused  has  admitted  his 

signature  and  for  that  reason,  it  is  not  necessary  to  send  the  matter  for 

signature and the cheque for expert opinion for determining the age of ink or 

signature of the accused in the cheque. 

5. Being highly aggrieved by and dissatified with the said order 

dated 14/9/16 passed by learned trial court, the petitioner prefers this instant 

revision petition on the grounds as stated in the said memo of revision. The 

ground particularly, is that learned trial court failed to apply its judicoius mind 

on the scope and purpose of the petition no.5301 since the petitioner never 

contended  asto the genuineness of his signature or not rather he wanted to 

establish the fact  through the age of  ink used in signature of  the accused/ 

petitioner in cheque which was misunderstood by learned trial court and that 

sending of the cheque for expert opinion is utmost essential to determine the 

age of  ink used in the cheque and the report of the laboratory is essential  

evidence for defence of the accused/ 
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petitioner and denial of adducing evidence of defence is denial of a fair trial  

against the accused/ petitioner. 

6. I have heard learned counsel for the petitioner and the opposite 

party and perused the impugned order with the record. Learned counsel for the 

petitioner relied the decision reported in AIR 2006 SC 2010 T. Nagappa 

vs. Y. R. Muralidhar wherein, it was held that when a contention has been 

raised that the complainant has misused the cheque, even in a case where a  

presumption can be raised u/s 118(a) or 139 of the said Act, an opportunity  

must be granted to the accused for adducing evidence in rebuttal thereof. As  

the law places the burden on the accused, he must be given an opportunity to  

discharge it. On perusal  of  the said decision,  it  appears that  the context is 

different from the case in hand.  

7. On  the  other  hand,  learned  counsel  for  the  opposite  party 

placed  reliance  on  the  decision  reported  in  T.  Vasanthakumar  vs. 

Vijayakumari (2015) INSC 364, wherein, it was observed inter-alia that 

in May,2006, the defendant sought a loan of Rs.5 lakhs from the complainant  

for supporting the making of a Tamil movie. The said loan was advanced by  

the complainant on 20/5/06. The defendant had promised to repay  the loan on  

release of  the said movie.  However,  the defendant failed to repay the said  

loan.  On  repeated  requests  made  by  the  complainant,  the  defendant  on  

16/1/07, gave a cheque for Rs.5 lakhs, bearing no.822408, drawn on State  

Bank of Mysore, Vyalikaval branch, Bangalore. The defendant's case is that  

the alleged cheque was given to the complainant in the year 1999 as security  

against  loan  of  Rs.  Lakhs  taken  then.  The  defendant  paid  the  loan,  the  

complainant did not return the said cheque saying that he had misplaced it.  

The High Court found that the cheque was actually from the cheque book that  

was issued prior to 2000 as the cheque leaf itself mentioned the date in printed  

ink as  _/_/199_.  The High Court  observed that  it  is  hard to  believe that  a  

business transacting party would give a cheque which is of the decade 1990 in  

relation  to  the  transaction  in  2007.  The  complainant  has  alleged  that  the  



money (loan) was advanced to the defendant on 20/5/06 in relation to which  

the cheque was issued to him by the defendant on 16/1/07. The cheque was  

for  Rs.5 lakhs only,  bearing no.822408 .  It  is  of  great  significance that  the  

cheque has not been disputed nor signature of the defendant on it.  There has 

been some controversy before us with respect to section 139 of negotiable  

Instruments Act as to whether complainant has to prove existence of a legally  

enforceable debt 
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before the presumption u/s 139 of the said Act starts operating and burden  

shifts to the accused. According to the accused, it was that very cheque used  

by the complainant to implicate the accused. However, it may be noted that the  

cheque was dishonoured because the payment was stopped and not for any  

other  reason.  This  implies  that  the  accused had knowledge of  the cheque  

being presented to the bank, or else how would the accused had instructed the 

banker to stop the payment. Thus, the story brought out by the accused is  

unworthy of credit, apart from being unsupported by any evidence. Further the  

High Court relied heavily  on the printed date on the cheque. However, we are  

of  the  view  that  by  itself,  in  absence  of  any  other  evidence,  cannot  be  

conclusively of the fact that the cheque was issued in 1999. The date of the  

cheque was as such 20/5/06. The accused in her evidence brought out nothing  

to prove the debt of 1999 nor disprove the loan taken in 2006.  Apparently, the 

above decision gave emphasyses on the date of the cheque rather on other 

aspect of the facts. However, it is necessary to consider the present case in 

hand. 

POINT FOR DETERMINATION :

8. Whether the learned trial court committed illegality in passing 

the impugned order ; 

DECISION AND REASON THEREFORE :



9. It appears from the record that the petitioner entered into a loan 

cum  hypothecation  agreement  with  the  opposite  party  vide 

no.TSLGUWAH0002193,  dated  30/1/08  at  Guwahati.  Accordingly,  the 

petitioner obtained the loan against a vehicle on the basis of repayment on 

monthly installments basis. The petitioner is a habiual defaulter for repayment 

of  the  loan  and  as  such,  the  opposite  party  issued  several  notices  to  the 

petitioner for payment of the monthly installment against the loan together with 

interest.  Thereafter  the  petitioner  issued  a  the  cheque  in  question  dated 

7/10/10 in favour of the opposite party. 

10. Further, it appears from the cross-examination of PW1 that the 

petitioner  took  the  plea  of  the  cheque  in  question  was  given  as  security 

cheque. In the statement of the petitioner/ accused, recorded u/s 313 CrPC., 

the petitioner stated that since the cheque in question, was a security cheque, 

the complainant, it was supposed to return after expiry of the 
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contract but it was not returned. Hence learned trial court rightly held that the 

petitioner  admitted  his  signature  in  the  cheque in  question.  Relying on  the 

decision  ICDS vs. Beena Shabeer, learned trial court held that the petitioner 

needs  to  establish  if  there  was  any  legally  enforceable  debts  or  liability  in 

favour of the opposite party or not. 

11. If the cheque is sent for expert opinion and the opinion comes 

as that it was written in 2008 rather than in 2010, what would be the outcome 

to determine. May it was issued for security purpose.  But the age of the ink 



cannot go to say that the cheque was issued for security reason. For the sake 

of argument, even if the cehque is found to be issued as seucirty cheque, the 

petitioner cannot drive any benefit thereof in view of the fact the a post-dated 

cheque  can  be well  recognised mode  of  payment.  The petitioner  ought  to 

adduce in the light of cross-examination of PW1 for his defence. 

12. Therefore,  the  determination  of  age  of  ink  in  the  cheque  in 

question, would not be beneficial to the petitioner. Hence there is no illegality 

committed by the learned trial  court  by rejecting the petition no.5301 dated 

14/9/16 of the petitioner.  It appears that the petitioner is required to focus other 

vital aspect of the case in order to defend himself from the offence u/s 138 

Negotiable Instruments Act. 

13. In view of above, this revision application fails. Accordingly, the 

revision is dismissed. There is no infirmity in the impugned order passed by 

learned trial  court.  Hence it  does not  require any interference of  this court. 

Send back the record to learned trial court immediately. 

14. Given under the hand and seal of this court on this 7th day of 

August, 2017. 

Dictated and corrected by :

Shri C. Das,



Addl. Sessions Judge No.1             Addl. Sessions Judge 

No.1,

   Kamrup (M) Guwahati Kamrup (M) Guwahati
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JUDGMENT

1. This  revision  application  is  filed  u/s  397/399  CrPC  by  the 

petitioner  against  the  order  dated  14/9/16  passed  by  learned  Judicial 

Magistrate, 1st Class, Kamrup (M) Guwahati in Complaint Case No.4183c/10 

whereby, the prayer of the petitioner for FSL examination of cheque in question 

for determining the age of ink of signature and other writing on the cheque. 

2. The case of the petitioner briefly,  is  that  the petitioner is the 

accused in  the Complaint  case No.4183/10 filed u/s  142/138 of  Negotiable 

Instruments  Act  which  has  been  at  trial  stage  before  learned  court.  The 

opposite party/ complainant filed the complaint case against the petitioner 
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for dishonour of a cheque no.222065 dated 7/10/10 for Rs.20,01,507/-  only 

drawn on HDFC Bank Bhangagarh Guwahati and the same was deposited into 

Axis Bank Guwahati branch. After appearance of the petitioner in  the case, it 

was proceeded to record evidence of  evidence.  The complainant  examined 

PW1 who was cross-examined by the petitioner. 

3. On  closure  of  prosecution  evidence,  the  petitioner  filed  a 

petition  vide  no.5304  dated  19/8/16  before  learned  trial  court  praying  to 

dtermine the age of ink used in the cheque stating inter-alia that the cheque in 

question of the case has been issued by the petitioner in the year 2008 and not 



on 7/10/10, alleged by the complainant and hence it was prayed for snding the 

cheque to laboratory for experts opinion to deterine the age of the ink used in 

the  cheque  as  well  as  signautre  of  the  accused/  petitioner.  The  petitioner 

moved the said petition at the stage of defence evidence to establish his fact 

that the cheque was issued in the year 2008 and not in 2010 as alleged by the 

complainant/ opposite party, by adducing the expert opinion as his evidence in 

his defence. 

4. But vide order dated 14/9/16, learned trial court below turned 

down the prayer of the petitioner for sending the cheque to forensic laboratory 

and thereby, deprived the petitioner to adduce his evidence in defence. While 

rejecting the petition no.5304 dated 14/9/16, learned trial court misunderstood 

the  contents  of  the  petition  and  stated  that  the  accused  has  admitted  his 

signature  and  for  that  reason,  it  is  not  necessary  to  send  the  matter  for 

signature and the cheque for expert opinion for determining the age of ink or 

signature of the accused in the cheque. 

5. Being highly aggrieved by and dissatified with the said order 

dated 14/9/16 passed by learned trial court, the petitioner prefers this instant 

revision petition on the grounds as stated in the said memo of revision. The 

ground particularly, is that learned trial court failed to apply its judicoius mind 

on the scope and purpose of the petition no.5304 since the petitioner never 

contended  asto the genuineness of his signature or not rather he wanted to 

establish the fact  through the age of  ink used in signature of  the accused/ 

petitioner in cheque which was misunderstood by learned trial court and that 

sending of the cheque for expert opinion is utmost essential to determine the 



age of  ink used in the cheque and the report of the laboratory is essential  

evidence for defence of the accused/ 
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petitioner and denial of adducing evidence of defence is denial of a fair trial  

against the accused/ petitioner. 

6. I have heard learned counsel for the petitioner and the opposite 

party and perused the impugned order with the record. Learned counsel for the 

petitioner relied the decision reported in AIR 2006 SC 2010 T. Nagappa 

vs. Y. R. Muralidhar wherein, it was held that when a contention has been 

raised that the complainant has misused the cheque, even in a case where a  

presumption can be raised u/s 118(a) or 139 of the said Act, an opportunity  

must be granted to the accused for adducing evidence in rebuttal thereof. As  

the law places the burden on the accused, he must be given an opportunity to  

discharge it. On perusal  of  the said decision,  it  appears that  the context is 

different from the case in hand.  

7. On  the  other  hand,  learned  counsel  for  the  opposite  party 

placed  reliance  on  the  decision  reported  in  T.  Vasanthakumar  vs. 

Vijayakumari (2015) INSC 364, wherein, it was observed inter-alia that 

in May,2006, the defendant sought a loan of Rs.5 lakhs from the complainant  

for supporting the making of a Tamil movie. The said loan was advanced by  

the complainant on 20/5/06. The defendant had promised to repay  the loan on  

release of  the said movie.  However,  the defendant failed to repay the said  

loan.  On  repeated  requests  made  by  the  complainant,  the  defendant  on  

16/1/07, gave a cheque for Rs.5 lakhs, bearing no.822408, drawn on State  

Bank of Mysore, Vyalikaval branch, Bangalore. The defendant's case is that  

the alleged cheque was given to the complainant in the year 1999 as security  

against  loan  of  Rs.  Lakhs  taken  then.  The  defendant  paid  the  loan,  the  

complainant did not return the said cheque saying that he had misplaced it.  



The High Court found that the cheque was actually from the cheque book that  

was issued prior to 2000 as the cheque leaf itself mentioned the date in printed  

ink as  _/_/199_.  The High Court  observed that  it  is  hard to  believe that  a  

business transacting party would give a cheque which is of the decade 1990 in  

relation  to  the  transaction  in  2007.  The  complainant  has  alleged  that  the  

money (loan) was advanced to the defendant on 20/5/06 in relation to which  

the cheque was issued to him by the defendant on 16/1/07. The cheque was  

for  Rs.5 lakhs only,  bearing no.822408 .  It  is  of  great  significance that  the  

cheque has not been disputed nor signature of the defendant on it.  There has 

been some controversy before us with respect to section 139 of negotiable  

Instruments Act as to whether complainant has to prove existence of a legally  

enforceable debt 
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before the presumption u/s 139 of the said Act starts operating and burden  

shifts to the accused. According to the accused, it was that very cheque used  

by the complainant to implicate the accused. However, it may be noted that the  

cheque was dishonoured because the payment was stopped and not for any  

other  reason.  This  implies  that  the  accused had knowledge of  the cheque  

being presented to the bank, or else how would the accused had instructed the 

banker to stop the payment. Thus, the story brought out by the accused is  

unworthy of credit, apart from being unsupported by any evidence. Further the  

High Court relied heavily  on the printed date on the cheque. However, we are  

of  the  view  that  by  itself,  in  absence  of  any  other  evidence,  cannot  be  

conclusively of the fact that the cheque was issued in 1999. The date of the  

cheque was as such 20/5/06. The accused in her evidence brought out nothing  

to prove the debt of 1999 nor disprove the loan taken in 2006.  Apparently, the 

above decision gave emphasyses on the date of the cheque rather on other 

aspect of the facts. However, it is necessary to consider the present case in 

hand. 

POINT FOR DETERMINATION :

8. Whether the learned trial court committed illegality in passing 



the impugned order ; 

DECISION AND REASON THEREFORE :

9. It appears from the record that the petitioner entered into a loan 

cum  hypothecation  agreement  with  the  opposite  party  vide 

no.TSLGUWAH0002403,  dated  29/2/08  at  Guwahati.  Accordingly,  the 

petitioner obtained the loan against a vehicle on the basis of repayment on 

monthly installments basis. The petitioner is a habiual defaulter for repayment 

of  the  loan  and  as  such,  the  opposite  party  issued  several  notices  to  the 

petitioner for payment of the monthly installment against the loan together with 

interest. Thereafter the petitioner issued the cheque in question dated 7/10/10 

in favour of the opposite party. 

10. Further, it appears from the cross-examination of PW1 that the 

petitioner  took  the  plea  of  the  cheque  in  question  was  given  as  security 

cheque. In the statement of the petitioner/ accused, recorded u/s 313 CrPC., 

the petitioner stated that since the cheque in question, was a security cheque, 

the complainant, it was supposed to return after expiry of the 
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contract but it was not returned. Hence learned trial court rightly held that the 

petitioner  admitted  his  signature  in  the  cheque in  question.  Relying on  the 

decision  ICDS vs. Beena Shabeer, learned trial court held that the petitioner 

needs  to  establish  if  there  was  any  legally  enforceable  debts  or  liability  in 

favour of the opposite party or not. 



11. If the cheque is sent for expert opinion and the opinion comes 

as that it was written in 2008 rather than in 2010, what would be the outcome 

to determine. May it was issued for security purpose.  But the age of the ink 

cannot go to say that the cheque was issued for security reason. For the sake 

of argument, even if the cheque is found to be issued as security cheque, the 

petitioner cannot derive any benefit thereof  in view of the fact that a post-dated 

cheque can be a well recognised mode of payment. The petitioner ought to 

adduce evidence in the light of cross-examination of PW1 for his defence. 

12. Therefore,  the  determination  of  age  of  ink  in  the  cheque  in 

question, would not be beneficial to the petitioner. Hence there is no illegality 

committed by the learned trial  court  by rejecting the petition no.5304 dated 

14/9/16 of the petitioner.  It appears that the petitioner is required to focus other 

vital aspect of the case in order to defend himself from the offence u/s 138 

Negotiable Instruments Act. 

13. In view of above, this revision application fails. Accordingly, the 

revision is dismissed. There is no infirmity in the impugned order passed by 

learned trial  court.  Hence it  does not  require any interference of  this court. 

Send back the record to learned trial court immediately. 

14. Given under the hand and seal of this court on this 7th day of 

August, 2017. 



Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1          Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati Kamrup (M) Guwahati


