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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 
 

G.R. Case No.  3722 of 2012 

u/s 379/411/34, IPC 
 
                    State 

               -vs- 
 

1. Md. Shirag Ali 

2. Sri Hemanta Baishya 

3. Sri Sumit Saikia .....        Accused  

Present: Sri Sarfraz Nawaz, A.J.S. 
 

     Evidence recorded on :       23.07.14 
10.06.15 
09.10.15 
22.09.16 
01.12.16 

            Arguments heard on   :      02.08.17 
 

         Judgment delivered on:         09.08.17 

Appearing for the Prosecution    :  Assistant Public Prosecutor, Sri S. Zahir 
 

Appearing for the Defence        :  Sri K. M. Haloi, Sri N. Ahmed, Sri H. Rahman 

 
JudgmentmeME 

1. The accused persons, Md. Shirag Ali, Sri Hemanta Baishya and Sri 

Sumit Saikia, have stood trial for offences under sections 379/411/34, Indian 

Penal Code (hereinafter called IPC). 

2. The instant case was initiated by the informant, Sri Subrata 

Choudhury by lodging an ejahar alleging inter alia that in the year ending of 

2011-12, it was found that 126 (one hundred and twenty six) number of rollers 

were missing from the Cargo Gate near the Apron area of the Guwahati Airport. 

3. The ejahar was registered as Azara P.S. Case No. 73/2012 under 

sections 379/411/34, IPC. The police after investigation submitted charge sheet 

against the accused persons, Md. Shirag Ali, Sri Hemanta Baishya and Sri Sumit 

Saikia under the same sections.  
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4. On appearance of the accused persons, copies were furnished to 

them as per section 207, Criminal Procedure Code (hereinafter called CrPC). A 

formal charge under section 379/411/34, IPC was framed against the accused. 

The charge was read over and explained to them to which they pleaded not 

guilty and claimed to be tried.  

5. In order to establish its case, the prosecution examined 5 (five) 

witnesses including the informant and the investigating officer. On completion of 

the prosecution evidence, the accused persons were examined under section 

313, CrPC. They denied all the allegations.  

6. The defence, however, declined to adduce any evidence.  

7. I have heard the arguments of the learned counsels for both sides. I 

have also carefully gone through all the evidence adduced on record. 

Points for Determination 

8. Whether the accused persons, in the year ending period of 2011-12, 

in furtherance of their common intention, committed theft of 126 (one hundred 

and twenty six) number of rollers kept near Cargo Gate outside the Apron area of 

Guwahati Airport and thereby committed an offence punishable under sections 

379/34, IPC? 

9. Whether the accused person, at around the same time, in furtherance 

of their common intention, dishonestly received and retained 126 (one hundred 

and twenty six) number of rollers knowing the same to be stolen property and 

thereby committed an offence punishable under sections 411/34, IPC? 

Decisions and Reasons Thereof 

10. The prosecution summoned the informant, Sri Subrata Choudhury as 

PW-1. He has stated that on 09.04.2012, he received a report that 126 (one 

hundred and twenty six) number of rollers had gone missing from near the Cargo 

Gate at the Guwahati Airport. Thereafter, he went to the Airport and from there 

he proceeded to the Azara Police Station and lodged the ejahar. PW-1 has 

proved the ejahar as Ext-1.  
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11. It is quite clear that the evidence of PW-1 is hearsay. His role 

remained confined to initiating the prosecution case. But the learned Assistant 

Public Prosecutor has argued that the prosecution has managed to bring the 

Security In-Charge at the Airport, Sri Jatindra Baishya as PW-2 and his evidence 

suffices to prove the guilt of the accused. 

12. On consideration of the evidence of PW-2, it is seen that he has 

deposed to the effect he was informed that some rollers had gone missing. After 

conducting an internal investigation, it was found that a casual staff member, Sri 

Hemanta Baishya and an Air India employee, Sri Sumit Saikia had taken the 

rollers. When confronted, Sri Hemanta Baishya confessed his guilt and returned 

26 (twenty six) rollers. However, Sri Sumit Saikia could not be traced out. PW-2 

has added that, in total, 126 (one hundred and twenty six) number of rollers had 

gone missing.  

13. Thus, it is seen that PW-2 has incriminated the accused, Sri Hemanta 

Baishya and Sri Sumit Saikia. However, it is pertinent to mention here that PW-2 

found the complicity of the accused based on an internal investigation but PW-2 

has failed to clarify the details of the investigation. He has only narrated the 

outcome of the investigation but he has remained conspicuous by his silence as 

to how he managed to unearth the involvement of the accused. The investigation 

report has also not been submitted in court. In such a situation, it becomes 

difficult for this court to accept the claim of PW-2 on face value.  

14. It must be remembered here that the accused persons have denied 

their involvement in the case and more specifically, the accused, Sri Hemanta 

Baishya has denied ever confessing his guilt before PW-2.  

15. In such a situation, the prosecution case is in need of direct evidence 

linking the accused with the charged offences. 

16. But instead of furnishing that the prosecution case falters even 

further. When the evidence of the remaining independent witnesses is 

considered, it is seen that both PW-3 (Sri Nayan Moni Kalita) and PW-5 (Sri 

Ganesh Basfor) have denied having any personal knowledge of the incident. 
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17. As for the investigating officer, Sri Biju Sharma, deposing as PW-4, he 

has stated that he had conducted an inquiry into the allegation leveled by the 

informant. He was informed during the inquiry that Sri Hemanta Baishya and Sri 

Sumit Saikia had stolen 126 (one hundred and twenty six) number of rollers. But 

later 24 (twenty four) rollers had been recovered. Thereafter, he submitted his 

report. Then the Officer-in-Charge lodged the ejahar and he was entrusted with 

the investigation. Sri Jatindra Baishya produced 26 (twenty six) rollers which he 

seized. He has identified Ext-2 as the copy of the Seizure List and Ext-5 as the 

original Seizure List. He interrogated Sri Hemanta Baishya who confessed that he 

along with Sri Sumit Saikia had stolen the rollers and sold the same to Md. Shirag 

Ali. PW-4 has added that he recorded the statements of the witnesses and 

prepared the Sketch Map. He has proved the Sketch Map as Ext-3. He arrested 

Sri Hemanta Baishya and Md. Shirag Ali. Sri Sumit Saikia had absconded. Upon 

completion of investigation, he submitted the Charge-Sheet. He has proved the 

Charge-Sheet as Ext-4. 

18. The evidence of PW-4 reveals that the entire prosecution of the 

accused persons is based on the confession made by the accused, Sri Hemanta 

Baishya. Just like in the case of PW-2, PW-4 has satisfied himself with the 

confession of Sri Hemanta Baishya. But as pointed out earlier, the accused, Sri 

Hemanta Baishya has denied ever making any confession before anyone. 

Moreover, a confession before a police officer is, anyway, inadmissible in 

evidence.  

19. And apart from the confession, there is no direct or indirect evidence 

linking any of the accused persons either in the theft of the rollers or in their 

dishonest receipt. Even PW-4’s inquiry report which eventually led to the 

registration of the ejahar was based on what was narrated to him and not on 

what he managed to unravel. 

20. Thus, it is quite apparent that the prosecution evidence is superficial 

at best and does not pack sufficient punch to warrant the conviction of the 

accused. It falls quite short of meeting the mighty standards expected of 

prosecution evidence. And in the absence of any strong evidence linking the 
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accused persons with the allegation brought on record, they cannot be held 

guilty of the charged offence.  

 
21. The points for determination, hence, are decided in the negative. 

Order 
 

22. Situated thus, the accused, Md. Shirag Ali, Sri Hemanta Baishya and 

Sri Sumit Saikia are acquitted of the charge u/s 379/411/34, IPC and set at 

liberty forthwith. Their bail bonds are extended for 6 (six) months.  

 
23. The custody of the seized rollers is made absolute in favour of Airport 

Authority.  

           Given in my hand and under the seal of this court on this the 9th day 

of August, 2017. 

 

Typed by Me:            (Sri Sarfraz Nawaz) 

                 Judicial Magistrate First Class, Kamrup (M) 
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Appendix 

 

Prosecution Witnesses :   

     PW-1: Sri Subrata Choudhury 

     PW-2: Sri Jatindra Baishya 

     PW-3: Sri Nayan Moni Kalita 

     PW-4: Sri Biju Sharma 

     PW-5: Sri Ganesh Basfor 

    

 

Defence Witness  : 

     None 

 

 

Prosecution Exhibits  :   

     Ext-1: Ejahar 

     Ext-2: Seizure List (Copy) 

     Ext-3: Sketch Map 

     Ext-4: Charge Sheet 

     Ext-5: Seizure List 

 

Defence Exhibits  :  

     None. 

 

 

 

 

                 Judicial Magistrate First Class, Kamrup (M) 

 
 
 
 
 


