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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R. CASE NO.  3909 of  2016 

u/s 498-A, IPC 

 
         State 

 v. 

         Sri Abul Dewan         …...      Accused 
Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on   :       16.12.16 
22.02.17 
17.04.17 

                Arguments heard on   :        01.08.17 

      Judgment delivered on :      11.08.17 

Appearing for the Prosecution  : Assistant Public Prosecutor, Sri S. Zahir. 

Appearing for the Defence   : Sri A. A. Ahmed, Sri O. U. Ahmed. 

JUDGMENT 

1. Marriage and family are key structures in all societies. But what is 

marriage? Different people define it in different ways. Not even sociologists agree 

on a single meaning. An apt definition would perhaps be that marriage is the 

voluntary union for life of one man and one woman to the exclusion of all others. 

2. With the passage of time, marriages have substantiated merely to the 

status of an anachronistic petty experience in the occidental corners of the globe; 

but in India, marriages are still inundated with trepidations of their fruition/failure 

and quests for Elysian bonhomie. In India, marriage still enjoys the status of a 

social institution where husband has the responsibility to take care and maintain 

his wife. He cannot neglect his duties.  

3. But this institution continues to be haunted by a stigma called ‘dowry’. 

Women are ill-treated, harassed, divorced and even killed for the simple reason 

that they did not bring dowry. For safeguarding the interest of women against 

the cruelty they face behind the four walls of their matrimonial home, the Indian 

Penal Code, 1860 (hereinafter referred to as IPC) was amended in 1983 and 

section 498-A which deals with cruelty was inserted. 



2 
 

4. The essence of the offence under section 498-A, IPC, lies in the 

Explanation to section 498-A, which defines cruelty as follows. 

Explanation.- For the purposes of this section," cruelty" means- 

a. any wilful conduct which is of such a nature as is likely to drive 
the woman to commit suicide or to cause grave injury or danger to life, 
limb or health (whether mental or physical) of the woman; or 
 
b. harassment of the woman where such harassment is with a view 
to coercing her or any person related to her to meet any unlawful 
demand for any property or valuable security or is on account of failure 
by her or any person related to her to meet such demand. 

 
5. As per clause (a), the situation created by the conduct of the accused 

must be such which the accused knows that it would drive the wife to commit 

suicide or would cause grave injury or danger to her life, limb or health. The 

injury or danger to health has been qualified by the words ‘mental’ and ‘physical’. 

The word ‘likely’ appearing in clause (a) conveys the idea that accused has 

knowledge that his conduct would result in the consequences envisaged therein. 

 
6. The second clause speaks of harassment to the wife. The word 

‘harassment’, I believe, has been used in its common dictionary meaning 

whereby a wife is continuously tormented with demands of dowry, irrespective of 

the fact whether such unlawful demand is accompanied by any physical torture. 

 
7. The instant case in hand is one which deals with the circumstance 

envisaged in clause (b). The case was initiated by Smti Afruja Khatun by lodging 

an ejahar to the effect that soon after her marriage with the accused, Sri Abul 

Dewan, he started demanding dowry from her and he often subjected her to 

physical and mental torture in connection with such demand. She has also added 

that her husband had an illicit relation with another woman. The ejahar was 

registered as Gorchuk P.S. Case No. 181/16 under section 498-A, IPC. The police 

after investigation submitted charge-sheet against the accused, Sri Abul Dewan 

under the same section. 

8. Cognizance was taken of the charge-sheeted offence and processes 

were issued accordingly. On appearance of the accused person, copies were 
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furnished to him as per section 207, Criminal Procedure Code (hereinafter called 

CrPC). After hearing both sides and on perusal of the materials on record, a 

formal charge under section 498-A, IPC was framed against the accused, Sri Abul 

Dewan. The charge was read over and explained to him to which he pleaded not 

guilty and claimed to be tried. 

9. During the course of the trial, the prosecution examined 5 (five) 

witnesses including the informant and the investigating officer. The prosecution 

also exhibited the ejahar, the sketch map and the charge-sheet. On completion 

of the prosecution evidence, the accused person, Sri Abul Dewan was examined 

under section 313, CrPC. He denied all the allegations. The defence, however, 

did not adduce any evidence. 

10. It is on such facts that I proceed to write this judgment. It does not 

require pointing out here that in a criminal case the burden is always upon the 

prosecution to establish its case beyond all reasonable doubt. Till then the 

accused is considered to be innocent. Now, in order to adjudicate whether the 

prosecution has managed to establish its case or not, I have taken up the 

following point for determination. 

Whether the accused person, in the period following his 

marriage with the informant in 2011, subjected her to 

physical and mental torture in connection with his unlawful 

demand for property and thereby committed an offence 

punishable under section 498-A, IPC? 

11. The learned Assistant Public Prosecutor has vehemently argued that 

this is a fit case for conviction. He has submitted that the prosecution has 

managed to weave in a tight web of incriminating evidence that points to one 

and only one conclusion qua the guilt of the accused.  

12. Let me consider the arguments of the learned Assistant Public 

Prosecutor in the light of the prosecution evidence. The star prosecution witness 

in any case under section 498-A, IPC remains the victim. In the instant case, the 

victim/informant, Smti Afruja Khatun was examined by the prosecution as PW-1. 
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She has deposed that she got married to the accused in 2011. After the passage 

of a few days, her husband started demanding dowry from her and he also 

started torturing her in connection with this demand. She has also alleged that 

her husband had illicit relations with another woman. She had complained about 

this fact to the local community 3-4 (three to four) times but the community got 

the matter amicably resolved. In fact, she had also complained to the police but 

even the police got the matter compromised between them. Yet inspite of 

everything, her husband did not stop torturing her. Finding no alternative, she 

informed the matter to a certain uncle-in-law who advised her to call her father. 

Thereafter, her father rescued her with the help of police. Subsequently, she 

lodged the ejahar. PW-1 has proved her ejahar as Ext-1. 

13. In order to corroborate PW-1, the prosecution summoned her father, 

Sri Abul Hussain Bhuyan as PW-2. He has corroborated the claims of PW-1 to the 

effect that a few days after the marriage of his daughter with the accused, he 

stated harassing her in connection with his demand for dowry. He too has 

alleged that the accused had an illicit relation with another woman. He tried 

several times to resolve the matrimonial dispute but his efforts did not yield any 

result. Finding no other alternative, he sought refuge in law. 

14. The prosecution then brought in the informant’s mother, Smti Dilwara 

Begum to the stand. As PW-3, she has deposed that the conjugal life of her 

daughter went on smoothly for 2-3 (two to three) months. But, thereafter, her 

daughter would come home and cry before her. Her daughter used to weep 

stating that her husband had been making demands from her and he had 

tortured her in connection with his demands. She did her best to console her 

daughter. PW-3 has also alleged that the accused had illicit relations with other 

women.  

15. Sri Abdul Aziz is the sole independent witness in the case. As PW-4, 

he has deposed that when he had heard a hue and cry between the informant 

and the accused, he rushed to their house. He saw the accused beat the 

informant. But almost instantaneously, PW-4 changed his version and stated that 

he had seen a girl in that house. He chased away the girl and reconciled the 
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matter between the informant and the accused. It was on the following day that 

he had seen the accused beat up the informant. He tried to settle the dispute 

amicably but later handed over the informant to her father. 

16. The investigating officer, Sri Abul Kashim was the last of the 

prosecution witnesses. As PW-5, he has deposed that on being entrusted with 

the investigation of the case, he recorded the statements of the informant. He 

visited the place of occurrence and prepared the Sketch Map. He has proved the 

Sketch Map as Ext-2. He also interrogated the witnesses. He found the accused 

at his home. He interrogated him, arrested him and forwarded him to the 

concerned Magistrate. After completion of investigation, he submitted the 

charge-sheet. He has proved the charge-sheet as Ext-3. 

17. It is worth mentioning here that the plea of the defence on the face of 

such evidence is of denial in toto. In his statement recorded under section 313, 

CrPC, the accused has claimed that his wife wanted to live separately and this 

was the reason behind their dispute. He has denied ever torturing his wife or 

maintaining illicit relations with any woman.  

 
18. The learned defence counsel has submitted that the informant has 

initiated the prosecution of the accused person with malicious and mala fide 

intention. He has argued that the prosecution has only managed to adduce 

evidence of interested witnesses who are guided by their desire to see that the 

accused person suffers. He has also added that the case of the informant was 

directed towards achieving her end of getting the accused to live separately from 

his family members. He has further argued that the informant being disgruntled 

with her husband has abused the statutory provision of Section 498-A, IPC. 

 
19. I have considered the rival submissions of both sides. I have also 

considered all the evidence on record. 

 
20. Let me first decide the issue of interested witnesses that has been 

raised by the defence. On this issue, I am reminded of the judgment of the 

Hon’ble Supreme Court in the case of State of Rajasthan vs. Smt. Kalki & 

Anr. reported in (1981) 2 SCC 752 wherein the plea of "interested witness" 
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and "related witness" has been succinctly explained. The Hon’ble Supreme Court 

opined as follows: 

“Related" is not equivalent to "interested". A witness may be 
called "interested" only when he or she derives some benefit from 
the result of a litigation; in the decree in a civil case, or in seeing 
an accused person punished. A witness who is a natural one and 
is the only possible eyewitness in the circumstances of a case 
cannot be said to be "interested".    

 
21. It is true that PW-2 and PW-3 are the parents of PW-1. However, that 

does not by itself render their evidence inadmissible or doubtful. There is no 

material on record to suggest that PW-2 and PW-3 desired to get their son-in-law 

convicted. Having regard to the prevailing mores of Indian society, it can be 

safely stated that the parents of a girl would be more interested in ensuring that 

the conjugal life of their daughter is restored rather than have it irreparably 

damaged by getting their son-in-law incarcerated. This is in line with the claims 

of PW-2 that he attempted to get the dispute between the informant and the 

accused resolved on multiple occasions. On consideration of the cross-

examination of PW-2, it is seen that the defence has not denied the attempts on 

the part of PW-2 to have the dispute reconciled. No suggestions were made to 

PW-2 in this regard.  

 
22. On such grounds, I am of the opinion that discarding the evidence of 

PW-2 and PW-3 (by using the same analogy) only on the ground that they are 

related to the informant would be a major travesty of justice. As such, I find no 

merit in this point raised by the defence. 

 
23. The defence has assailed the evidence of PW-1 by suggesting that her 

entire evidence is an afterthought and marked by exaggerations and 

embellishments. The defence has suggested that PW-1 did not state before the 

investigating officer about calling her uncle-in-law, about making an earlier 

complaint in the police station or about the meetings of the local community. 

When PW-5 was confronted, he admitted that indeed PW-1 did not make any of 

these statements before him. The defence has vehemently argued that these are 

material contradictions which corrode the evidentiary value of PW-1’s deposition.  
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24. I have deliberated over this aspect. I take this opportunity to point 

out here that any student of criminal jurisprudence is aware of the fact that in all 

criminal cases, normal discrepancies are bound to happen. Errors due to passage 

of time, old age or other factors affecting mental disposition are quite common. 

Trivial errors or exaggerations/omissions do not corrode the credibility of the 

witness. It is only the material exaggerations or omissions that come under the 

category of contradictions. 

 
25. In the instant case, the omissions on the part of PW-1 do not pertain 

to the allegations of torture leveled by her against the accused. Rather the 

omissions pointed put by the defence only pertain to ancillary matters such as 

passing information to an uncle or in connection with a community meeting. 

None of these are, in my opinion, material omissions that cause her discredit. 

Hence, I find this plea of the defence devoid of merit. 

 
26. That being said, on a meticulous perusal of the prosecution evidence, 

it is seen that none of the PWs have brought in any specific allegations of 

harassment on the part of the accused. PW-1, PW-2 and PW-3 have only given 

ambiguous statements alleging torture. While I do not expect them to narrate 

the exact date, time and details of the torture meted out to PW-1 by the 

accused, but the fact remains none of the PWs have even stated what sort of 

torture was inflicted by the accused upon PW-1. Merely saying physical and 

mental torture does not suffice. PW-1, being the victim, could have easily 

narrated her ordeal in some detail that would have facilitated the proper 

adjudication of the case. Yet she remained mum and gave only an omnibus 

statement of torture. 

 
27. In such a situation, I am reminded of the case of Arup Haloi v. 

State of Assam reported in (2016) 2 GLR 211, wherein the Hon’ble Gauhati 

High Court, while discussing sustainability of allegation regarding physical and 

mental torture in connection with dowry demands, has held that if the 

complainant and her witnesses do not mention the manner, time and place as to 

how the victim was tortured, then a mere general statement about torture is not 

sufficient to prove the allegation of cruelty under section 498-A of IPC.  
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28. The learned Assistant Public Prosecutor has argued that 

notwithstanding the absence of specific allegations on the part of PW-1 or her 

parents, the fact remains that PW-4 (an independent witness) has categorically 

stated that he saw the accused beat up PW-1. I have not lost of this claim made 

by PW-4. But at the same time, I have also not lost sight of the fact that the 

evidence of PW-4 does not disclose any systemic and continued harassment of 

PW-1 at the hands of the accused. His evidence only points to the fact that he 

saw the accused beat PW-1. This one solitary incident, even if assumed to be 

true, does not bring the act within the purview of cruelty.  

 
29. Moreover, this claim itself is shaky. First of all, PW-4 initially stated 

that he had gone to the house of the accused and had seen the accused beat up 

PW-1 but in the same breath, he retracted his claim and stated that on that day 

he had only seen a woman in the house of the accused and it was only on the 

subsequent day that he had seen the accused beat PW-1. However, the defence 

has managed to establish that this claim of visiting the house of the accused on 2 

(two) occasions was an afterthought as PW-4 had never disclosed it during 

investigation. But perhaps the point where the testimony of PW-4 falls flat is that 

PW-1 has herself not corroborated this claim. She has been silent about any 

assault upon her at the hands of the accused in the presence of PW-4. Hence, I 

am disinclined to accept the testimony of PW-4 as sterling and irrefutable 

prosecution evidence.  

 
30. Moving on, let me also point out here that the prosecution case that 

has been floundering from one post to another falters even further. It is seen 

that there is no mention of specific dowry demands on the part of the accused. 

PW-1, PW-2 and PW-3 have all deposed that the accused demanded dowry but 

none of them have deposed what those demands were that had been made by 

the accused. It is quite incredulous that the persons to whom the demands were 

made could not recollect what they were when they came to depose before this 

court. This creates a doubt on their overall credibility.  

 
31. The learned defence counsel has taken this opportunity and assailed 

the prosecution’s case by arguing that a mere claim of dowry demand is not 
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sufficient to warrant the conviction of the accused for an offence under section 

498-A, IPC. He has cited the judgment in the case of Dharma Sarma v. 

Mamoni Sarma reported in (2016) 3 GLR 661 in this regard.  

 
32. I have gone through the aforesaid judgment. While discussing about 

essential ingredients to attract the penal provision under section 498A of IPC, the 

Hon’ble Gauhati High Court held in Dharma Sarma v. Mamoni Sarma 

(supra) that the prosecution must establish that the cruelty or harassment was 

to force the victim to cause bodily injury to herself or to commit suicide or the 

harassment was to compel her to fulfill illegal demand for dowry. In order to 

have a clear picture regarding the opinion given by the Hon’ble High Court in the 

above referred judgment, let me reproduce the relevant paragraphs: 

“10.  In the instant case, the evidence on record clearly shows 
that the dispute between the husband and wife regarding the 
illicit alleged relationship between the husband and his sister-in-
law, the suspicion of the wife led to frequent quarrels between 
the parties and such harassment by the husband and his sister-in-
law cannot be ruled out. But from the very nature of the quarrel 
between the parties, it cannot be said that she was tortured by 
the petitioner demanding dowry from her. There is nothing to 
show in her evidence that anybody bodily injury was caused to 
her. Her mere statement that the accused petitioner demanded 
Rs.40,000/- from her does not prove that the accused petitioners 
demanded dowry from her. 

11.     Usually in such cases, it is very difficult to find out the truth 
because of the tendency of the wife to implicate her husband and 
his immediate relatives and courts are to be extremely careful in 
dealing with this complaint and must take pragmatic view while 
dealing with such types of cases. Sometimes, even without 
reasonable cause, the wife suspect her husband of having illicit 
relationship with other woman and obviously such suspicion led to 
quarrels between the two and sometimes the relatives of the 
parties also joined hands in such cases. In such cases the wife 
with Section 498-A, IPC to take revenge on her husband and his 
relatives. The present case falling in the above category cannot 
be ruled out. Consequently, I find it extremely hazardous to 
uphold the conviction of the petitioners as recorded by the 
learned court below.” 
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33. It appears that the facts and circumstances of the instant case are 

similar to the facts and circumstances of the aforementioned case cited by the 

defence.  

 
34. In this case also, there is an allegation of illicit relationship between 

the accused and another woman. But the prosecution has not been able to prove 

this fact beyond all reasonable doubt. Though PW-1, PW-2 and PW-3 have 

deposed that the accused had an illicit relation with another woman, they have 

failed to even state the name of that woman let alone establish an illicit 

relationship. Also, none of them have gone into specifics as to how they 

unearthed this relationship. It must be remembered that PW-1 has categorically 

stated that her differences with her husband arose out of this illicit affair and yet 

she failed to give details of this torrid relationship that devastated her conjugal 

life.  

 
35. I concede that PW-4 has stated that he found a woman in the house 

of the accused but his evidence does not point to the fact that the accused was 

having a relation with said woman. But what is more surprising is that PW-1 has 

been conspicuous by her silence on this incident. If the version given by PW-5 is 

accepted as Gospel truth, then PW-1 was also present at the time of the incident. 

After all, PW-5 arrived only after hearing a quarrel between PW-1 and the 

accused. Yet PW-1 did not mention this incident during her evidence. This 

creates a doubt as to whether the incident in question really happened or not. 

Because if it really happened, PW-1 would be the last person to suppress it. 

Thus, this court is left with no option other than to think that the allegation of 

illicit relationship between the accused and another woman is a mere ruse raised 

by the informant.  

 
36. Also, even if the prosecution could prove the alleged relationship 

between the accused and this mystery woman, that would not amount to cruelty 

within the meaning of section 498-A of IPC. As pointed out earlier, in order to 

establish the offence of cruelty, the situations envisaged in clauses (a) or (b) 

must be fulfilled. An illicit relationship per se does not come within the ambit of 

Section 498-A IPC. It would be an immoral act, but other ingredients have to be 
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brought home so that it would constitute a criminal offence. It is abundantly 

clear that the prosecution has failed in this regard. 

 
37. Before concluding, let me reiterate that Section 498-A, IPC was 

enacted to check unconscionable demands by greedy husbands resulting 

consequently into torture of the wives. But there has been an alarming tendency 

to abuse the provision on the strength of vague allegations without there being 

any verifiable evidence of physical or mental harassment.  

 
38. The same has been the case here. The evidence on record has left 

ample scope for reasonable doubt as to the factum of the occurrence alleged- 

that the accused subjected the informant to cruelty. Hence, the point for 

determination is decided in the negative. 

ORDER 

39. Considering the discussions made above and in light of the above 

decision, it is hereby held that the prosecution has failed to establish the charge 

under section 498-A, IPC against the accused person.  

 
40. Hence, the accused person, Sri Abul Dewan, is acquitted of the charge 

under section 498-A, IPC and set at liberty forthwith. His bail bonds are extended 

for a period of 6 (six) months from today as per Section 437-A, CrPC.  

 
41. No seizure was made in the instant case. 

           Given in my hand and under the seal of this court on this the 11th day 

of August, 2017. 

 

 

Typed By Me:                        (Sri Sarfraz Nawaz) 

Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Prosecution Witnesses : 

PW-1: Smti Afruja Khatun 

PW-2: Sri Abul Hussain Bhuyan 

PW-3: Smti Dilwara Begum 

PW-4: Sri Abdul Aziz 

PW-5: ASI, Abul Kashim 

 

 

B.   Defence Witness     : 

None 

 

 

C. Prosecution Exhibits : 

Ext-1 : Ejahar 

Ext-2 : Sketch Map 

Ext-3 : Charge Sheet  

 

 

D. Defence Exhibits  : 
None 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 

 


