
IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO.1 

KAMRUP (M) GUWAHATI

Present : Shri C. Das,

    Addl. Dist. Judge No.1,

    Kamrup (M) Guwahati

Misc (Arb) Case No.585/11

Sri Padmeswar Pamegam

.... Petitioner

versus-

      1. TATA Motors Ltd.

             Registered head office at

           Mumbai & office at Thane

     2. TATA Motors Ltd.

          Branch office at Ulubari,

          Guwahati

   3 . Sri Kailash Borgayari

     .... Respondents

Advocates appeared : for the petitioner : Mr.P. Deka



            : for the respondents : Mr.M. Mahanta

Date of hearing : 1/8/17

Date of judgment : 16/8/17

JUDGMENT

1. The application is filed u/s 34 of Arbitration and Conciliation Act, 

1996 by the petitioner against the ex parte arbitral award passed on 23/9/11 by 

the sole arbitrator in case reference no.ARB/LSA/Lot 2/A9/A-49 of 2010. 
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2. The  case  of  the  petitioner  briefly,  is  that  the  petitioner 

purchased two vehicles namely; one Indica car and another Indigo LS model 

with  the  financial  help  of  the  respondent  no.1  and  2  and  he  had  already 

liquidated the said loan to the respondent no.1 and 2 in time and thereafter, the 

petitioner  is  having  no  relation  maintained  with  the  said  respondents 

whatsoever  in  any  manner.  The  petitioner  submitted  the  copy  of  notice  of 

contract termination issued by the respondent no.1 and 2.  It  is  pertinent  to 

mention that the said Indica car was already sold by the petitioner to other 

person while the Indigo LS car is still in possession of the petitioner. To the 

utter  surprise  of  the  petitioner,  on  25/11/11,  he  came  to  know  about  the 

impugned  arbitral  award  which  was  sent  through  registered  post  to  him 

whereby he received the copy of arbitral award dated 23/9/11 passed against 

him by the sole arbitrator in Arbitration case no.ARB/LSA/Lot 2/A9 of 2010, 



served upon him. The petitioner was arrayed as one of the respondents to the 

said  arbitral  proceeding  being  the  alleged  guarantor  of  a  transaction/ 

agreement for  loan entered into between the opposite party  no.1 and 3 for 

purchase of a vehicle by the opposite party no.3 from the opposite party no.1. 

3. The petitioner  stated  that  on  received of  the  said  letter,  the 

petitioner got astonished inasmuch as, prior to the date of receipt of said letter 

on 25/11/11,  the petitioner  had no any  semblance of  knowledge about  the 

pendency of any arbitral proceeding since no summons/ notice is ever received 

by him in respect of the said arbitral proceeding. It is stated that the petitioner 

had never executed any deed of guarantee in favour of the respondent no.1 so 

as to stand as guarantor of the so called arbitration proceeding and/or award. 

The petitioner is one of the customers of the respondent no.1 and 2 and had 

never  signed  any  documents  except  his  own  transaction  for  purchase  of 

aforesaid  two  vehicles.  As  far  as,  the  signatures  of  the  petitioner  as  the 

guarantor in the alleged transaction and/or arbitration proceeding is concerned, 

the respondent no.1 and 2 might have collusively forged the signatures of the 

petitioner.  Moreover,  the  petitioner  is  not  a  party  to  the alleged agreement 

dated 20/8/04 so as to array as one of the party to the arbitration proceeding 

referred above. 

4. It  is  further  stated  by  the  petitioner  that  it  was  the  pre-plan 

motive of the respondent no.1 to obtain an ex parte arbitral award against 
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the petitioner in view of the fact that the address shown of the petitioner in the 

aforesaid arbitral award is not correct address as it is reflected from address 

given by the petitioner in the instant petition which is the actual address of the 

petitioner. The respondent no.1 with   ulterior motive to get an award in his 

favour, suppressed and /or concealed the actual  address of the petitioner and 

for that reason alone, the ex parte arbitral award in reference no.ARB/LSA/Lot 

2/A9/A-49 of 2010 is liable to be set aside.  

5. The petitioner stated that he is originally hailed from the village- 

Pamegaon,  PO.Boginadi  under  Boginadi  police  station  in  the  district  of 

Lakhimpur, Assam where he was born and brought. Later on, he shifted to 

Boginadi and since then, he has been residing there. The petitioner at the time 

of signing the documents for purchase of two vehicles, had given the address 

as Pamegaon as at that time, he was resided there. As such, the petitioner 

apprehends that the respondent no.1 and 2 or its authorsied persons might 

have used the documents of the transaction of the petitioner for the purpose of 

the agreement dated 20/8/04 and projected the petitioner as the guarantor of 

the said  transaction and /or  agreement  dated  20/8/04  which  was executed 

between the respondent no.1 and 2 with the respondent no.3 by forging his 

signatures for their wrongful gain and for that reason alone, the ex parte arbitral 

award dated 23/9/11 is liable to be set aside. 

6. It is stated that the court has the jurisdiction to interfere with the 

ex parte  arbitral award since the respondent no.1 having its branch office at 

GS. Road, Guwahati which is well within the territorial jurisdiction of this court. 



Moreover,  the alleged agreement  dated  20/8/04 was also,  entered into  the 

respondent no.1 and 3 at Guwahati with the concerned vehicle was registered 

at Guwahati. The cause of action for filing of the instant petition u/s 34 of the 

Arbitration  and Conciliation  Act(herein  after  referred  as  the  Act)  for  setting 

aside the  arbitral  award is  arose on and from 25/11/11 on  which date  the 

petitioner  came to  know about  the  impugned  arbitral  award  dated  23/9/11 

which was sent by registered post and every subsequent dates. Hence the 

petitioner prayed for setting aside the impugned arbitral award. 

7. The respondent no.1 and 2 contested the instant petition of the 

petitioner by submitting the joint written reply/objection, contending inter-alia 

that the petition is not maintainable not competent and there is no 
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ground, much less justifiable or tenable, which would invite the setting aside of 

the arbitral  award  dated 23/9/11,  as  passed by  the  sole arbitrator  and the 

objections cannot be a substitute for an  appeal, which otherwise, not provided 

for under the Act. The objections under reply are result of malafide intentions of 

the petitioner with a view to protract and delay the payment of the amounts due 

from the petitioner to the respondents. The petitioner is seeking to abuse the 

process of court by filing the present objections, when there exists bo cause or 

any  reason  for  the  same.  The  objections  of  the  petitioner  is  based  on 

falsehood, misrepresentation and supression of material fact. 

8. It  is  stated  that  the  petitioner  had availed  of  loans  from the 



respondents for purchase of two vehicles and part from that the petitioner had 

also, stood as guarantor with respect to a loan availed by the respondent no.3 

from  the  respondent  no.1  vide  loan  account  reference  no.4009965  dated 

20/8/04. It is denied that the petitioner had liquidated the said loan as alleged 

or otherwise. The petitioner is trying to mislead by making false averments. 

The petitioner had executed the loan agreement bearing no.40099651 dated 

20/8/04  in  the  capacity  of  a  guarantor  for  the  loan  sanctioned  by  the 

respondent no.1 to the respondent no.3 for purchase of four-wheeler vehicle 

bearing no.AS-01/T-2246 and as per terms of said agreement, the said vehicle 

had  been  hypothecated  in  favour  of  the  respondent  no.1.  At  the  time  of 

borrowing the loan, the borrower/ respondent no.3 along with the guarantor/ 

the petitioner assured the respondent no.1 to obligate and undertake under the 

terms of the said loan agreement. However, after availing the loan facility, the 

respondent  no.3  alongwith  the  petitioner  had failed/  avoided to  adhere  the 

terms  of  repayment  of  the  said  loan  agreement  and  thus  defaulted  and 

neglected to pay various installments. Hence the respondent no.1 termiated 

the said loan facility and issued legal demand notice dated 24/10/12 to both the 

respondent no.2 and the petitioner, calling upon them to repay an amount of 

Rs.2,51,602/- being the total outstanding dues payable to the respondent no.1, 

jointly an severally along with interest on the loan amount. It was mentioned in 

the said legal notice that if the respondent no.3 and the petitioner failed to pay 

the dues within the period mentioned therein, then, the respondent no.1 shall 

be contrained to initiate appropriate proceeding including arbitration against the 

said borrowers. The said notice was duly 
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sent at the correct addresses of the parties hiwever, despite the said notice, 

the  petitioner  and  the  respondent  no.3  failed/  avoided  topay  the  dues. 

Thereafter,  the  custody  of  the  hypothecated  vehicle  was  obtained  by  the 

respondent no.1 by following the due process of law. It is notified to the parties 

that if they failed to repay the dues, the respondent no.1 shall be contrained to 

sell the hypothecated vehicle for the purpose of recovering the dues. Again the 

petitioner and the respondent no.3 failed/ avoided to repay the dues and thus, 

the respondent no.1 disposed off the said vehicle on 21/6/10 for Rs.30,000/- 

and adjusted towards part payment of the outstanding dues. However, after 

adjusting the said amount, a sum of Rs.1,84,396.08 and a sum of Rs67,205.67 

over due compensation along with further interest was still due and payable by 

the petitioner and the  respondent no.3 jointly and severally towadrs the said 

loan amount. 

9. Since the petitioner and the respondent no.3 did not pay the 

dues despite specific  notice as such,  the respondent no.1 was left  with  no 

option but to exercise its right to initiate arbitration proceedings in terms of the 

arbitration  clause  no.14  of  the  said  loan  agreement.  Accordingly,  the 

respondent no.1 had referred the matter to the arbitrator by issuing reference 

letter dated 17/1/11. Hence the arbitrator having entered upon the reference, 

issued  notice  dated  12/2/11  and  11/3/11  to  the  petitioner  as  well  as,  the 

respondent no.3, calling upon them to respond and appear. However, despite 

the notices, neither the petitioner nor the respondent no.3 nor any person on 

their  behalf,  appeared before the arbitrator.  Thereafter,  the arbitrator  issued 



final arbitration notice dated 14/3/11, calling upon them to appear before the 

arbitration tribunal, on 15/4/11. All the notices were sent to the petitioner and 

the respondent no.3 at the last known addresses. However, despite receipt of 

the said notices, neither of them appeared before the arbitrator on 15/4/11 nor 

sent any letter/ communication regarding their non appearance.  Thus the sole 

arbitrator  acting  in  accordance  with  law,  and  after  taking  evidence  of  the 

respondent no.1 and in the light of the documents, passed the arbitral award 

dated 23/9/11 in favour of the respondent no.1. The said arbitral award was 

sent to and served upon the concerned parties by the sole arbitrator at thier 

correct  addresses.  However,  the  petitioner  instead  of  complying  with  the 

award,  has filed the instant  petition/ objections which is frivolous, false and 

motivated. 
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10. The respondent  no.1  and 2  denied  that  the  petitioner  learnt 

about the said arbitral award on 25/11/11. The petitioner was duly served with 

the demand notice sent on behalf of the respondent no.1 as well as, notices 

sent by the sole arbitrator in respect of arbitration proceeding. It is denied that 

the petitioner had not executed any deed of guarantee in favour the respondent 

no.1. It is also, denied that the petitioner had no knoweldge of the said arbitral 

proceeding. Further the respondent no.1 and 2 denied all the averments made 

in the petition of the petitioner. Hence the above respondents prayed that the 

instant petition is liable to be set aside. 



11. In support of the contentions made in the petition, the petitioner 

submitted his evidence and placed certain documents. But the petitioner was 

not  cross-examined by  the  respondent  no.1  and  2.   I  have heard  learned 

counsel for the petitioner and perused the record.

POINT TO BE DETERMINED :

12. Whether the impugned ex parte arbitral award passed on 23/9/11 is 

illegal in the eye of law ;

DECISION AND REASON THEREFORE :

13. As relied by the respondents, it is correct to accept in the light 

of  decision  reported  in  2002  (2)  Arb.I.R.  30  (Del)  Maya  Devi  vs. 

Nirmal Chand & anr.,  that  the arbitrator is the master of facts and that  

while  adjudicating  upon  the  objections  to  the  award,  the  court  would  not  

reappreciate  the  evidence,  unless  the  conclusions  arrived  at  are  wholly  

perverse. 

14. In  the  case  reported  in  (2001)  3  SCC 397  U.P.  State 

Electricity Board vs. Searsole Chemicals Ltd., it was held that when 

the  arbitrators  have  applied  their  mind  to  the  proceedings,  the  evidence  

adduced before them and the terms of the contract, we do not think, it is within  

our scope to reappreciate the matter as if this were an appeal and it is clear  

where two views are possible- the view taken by the arbitrator would prevail. 

15. In  another  case  reported  in  AIR  1989  SC  777,  Puri 

Cnstruction  Pvt.  Ltd.,  it  was  held  that  a  court  while  examining  the 



objections 
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taken  to  an  award  filed  by  an  arbitrator  is  not  required  to  examine  the  

correctness of the claim on merits. The scope is very limited and none of the  

points  which  can  be  entertained  has  been  substantiated  by  the  objector/  

respondent. The court cannot sit in appeal over views of the arbitrator by re-

examining and re-accessing the materials.  The scope for  setting  aside  the  

award is limited to the  grounds available under the Arbitration Act which have  

been well defined by a long line of decided cases. 

16. In the instant case, the petitioner takes the plea that he did not 

receive the notice of the arbitration proceeding and as such, he was totally out 

of  knowledge of  the same.  To that  effect,  the petitioner  tendered evidence 

which supported the said fact. On the other hand, the respondent no.1 and 2 

did not cross-examined the PW1. Further the respondent no.1 and 2 claimed 

that  notice was properly  sent  to  the petitioner  notby  them but  also,  by  the 

arbitrator. 

17. The plea of the petitioner is that his address was changed due 

to his shifting of his place of abode from Pamegaon to Boginadi. He was not 

served with the notice in any manner. In the impugned award, the petitioner is 

arrayed as  the  guarantor  of  the  respondent  no.3.   It  is  stated  by  the  sole 

arbitrator that the notice to the respondents was sent by registered post with 

A/D. On 11/2/11, the fixed day, the claimants appeared  and filed the cliam 

petition. But none appeared for the respondents despite notice. The envelope 

has been received back with remarks “Refusal“.  Further the impugned award 

discloses  that  the  Advocate  for  the  claimants  stated  that  address  of  the 



respondents as furnished to this Tribunal is correct and is last known address 

available with the claimants. But  learned arbitrator  in the interest of justice, 

fresh notice for second hearing dated 12/2/11 was issued to the respondents 

by the registered post A/D alongwith the copy of  statement of claim. It is held 

that  on the conduct  of  the respondents of  deliberately avoiding the present 

proceedings and hence the arbitrator  proceeded to setting the respondents 

exparte and the claimants were directed to file ex parte evidence and argue the 

case.  

18. Apparently, there are two respondents in the said proceedings. 

First is the respondent no.3 herein and the second is the petitioner herein, as 

the guarantor of the respondent no.3/ borrower. But the 
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learned sole arbitrator had never mentioned that who of the two respondents, 

refused to accept the notice. Admittedly, the address of the respondent no.3 is 

completely different from the petitioner.  As per annexure-3, which is a local 

electricity  bill  in  the  name  of  the  petitioner  shows  that  his  address  is  at 

Nandannagar, Boginadi which confirms his place of residence as on 14/11/11. 

But  the  address  given in  the  award  is  village-  Pamegaon,  PO.Boginadi  as 

Guwahati as 787053. Thus in the year ,2011, it is clear that the address of the 

petitioner  was  not  as  mentioned  in  the  impugned  award.  Apparently,  the 

respondent no.1 and 2 failed to furnish the present address of the petitioner. As 

such, the notice was not served upon the petitioner. Thus it cannot be held that 

the petitioner was properly noticed of the arbitration proceedings earlier. That is 



why the respondents did not  cross-examine the petitioner and his evidence 

remained unrebutted. Hence on the basis of above fact, it is establish that the 

petitioner  was  prevented  by  sufficient  casue  of  not  getting  notice  of  the 

arbitration  proceedings  in  any  manner.  The  petitioner  ought  to  get  proper 

notice of the said proceedings. Therefore, the impugned arbitral award is not 

sustainablein the eye of law.  

19. In  the  result,  there  is  merit  in  the  petition.  Accordingly,  it  is 

allowed. The impugned arbitral award is set aside. Parties to bear the cost. 

20. Given under the hand and seal of this court on this 16th day of 

August, 2017.

Dictated and corrected by me  :

Shri C. Das,

Addl. District Judge No.1              Addl. District Judge No.1

  Kamrup (M) Guwahati    Kamrup (M) Guwahati

Transcribed by :

A. Pathak


