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HIGH COURT FORM NO (J) 3 

 

HEADING OF JUDGEMENTON APPEAL: 

 

DISTRICT: KAMRUP (M), GUWAHATI. 

 

IN THE APPELLATE COURT OF THE ADDITIONAL DISTRICT JUDGE, NO. 3 

KAMRUP (M), GUWAHATI. 

 

PRESENT:- Dipak Thakuria, B. A., LL. M., A. J. S.  

                    Additional District Judge No. 3, 

                    Kamrup (M) Guwahati. 

 

 

Wednesday, the 16th day of August, 2017. 

 

Title Appeal No. 50/2015 

 

This appeal has been arisen out of judgment and decree dated 30-06-2015 

passed by learned Munsiff, No. 3, Kamrup (M), Guwahati in Title Suit No 

109/2009. 

 

Md. Siddique Mansoori……………Appellant. 

   Vs. 

1. Smti. Parbati Devi…………………..Respondent. 

2. Noorjahan Begum & 

3. Md. Asgar Monsuri………………… Pro. Respondents. 

 

 

This appeal coming on for final hearing on 18-07-2017 in presence of- 

 

  

 R. P. Singh, Advocate for the Appellant. 

 

 R. Bordoloi & 

 T. Baruah, Advocates for the Respondent. 

 

And having stood for consideration to this day, the court delivered the 

following judgment:- 
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1. This appeal is preferred against the judgment and decree dated 30-06-2015 passed 

by learned Munsiff No. 3, Kamrup (M) Guwahati in Title Suit No 109/2009 by the 

appellant who was one of the defendants in the trial Court. 

 

2. From the case record it appears that the respondent filed a title suit against the 

appellant and pro-respondents for a decree for ejectment of the defendant/appellant 

and pro-respondents from the suit premises mentioned in the schedule of the plaint, 

a decree for recovery of arrear rent of Rs. 19,200/ etc. According to the 

respondent/plaintiff the room mentioned in the schedule of the plaint belongs to her 

which has been given on rent by her mother to the predecessor-in-interest of the 

pro-respondents. After death of her mother and the death of the predecessor-in-

interest of the pro-respondents the tenancy continued. The pro-respondents 

introduced the appellant as their manager and used to pay the rent through him. 

But the appellant and pro-respondents defaulted payment of the monthly rent from 

the month of January 2007. Besides it the pro-respondents sub-let the rented room 

to the appellant without any authority. The plaintiff/respondent was in need of the 

suit premise to use for her family members. As the appellant and pro-respondents 

had not vacated the suit premise; so, the plaintiff/respondent was compelled to file 

the suit.   

 
3. The defendant no. 1/appellant contested the suit by filing written statement. The 

defendant no 1/appellant has submitted that the suit is not maintainable in the 

present form, the suit is not properly valued and proper Court fees have not paid, 

the suit is not properly filed and verified, the suit is bad for non-joinder of necessary 

parties. The appellant/defendant no. 1 has denied the allegation made against him. 

According to him he was the tenant of the mother of the plaintiff since 1996 and 

after the death of mother of the plaintiff he becomes the tenant of the plaintiff since 

2003. The plaintiff has been collecting Rs. 400/ as rent and Rs. 100/ as electricity 

charge. Mother of the plaintiff in the year 1996 took Rs. 11,000/ as advance from 

him towards tenanted room and said amount remained unadjusted; so, the plaintiff 

has to return that amount to him. Subsequently the advance amount increased up 

to Rs. 50,000/ and said amount is still with the landlady. After death of the mother 

the plaintiff received Rs. 400/ as house rent and Rs. 100/ as electricity charge; but 

never issued receipt. The appellant has been running his business from the suit 
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premise. When the appellant offered rent for the month of March 2007, the 

respondent refused to accept the same. So, getting no alternative the appellant paid 

the rent in the Court. The appellant caused various hindrance to the appellant and 

he was compelled to take the help of police. He has denied the plea that the suit 

premise is required to the appellant for construction an RCC building.  Ultimately the 

appellant/defendant no. 1 has prayed to dismiss the suit.    

 
4. Defendant no 2 & 3/pro-respondents no 2 & 3 had not contested the suit and 

learned trial Munsiff vide order dated 30-06-2010 proceeded the suit ex-parte 

against them. 

 

5. During trial following issues were framed: 

 
1. Whether the defendants are the defaulter in payment of rent to the plaintiff in 

respect of suit premise? 

2. Whether the plaintiff is in bonafide requirement of the suit premise? 

3. Whether the plaintiff is entitled to get relief as prayed in the plaint? 

4. To what relief/reliefs the plaintiffs is entitled? 

5. The parties in support of their case adduced oral and documentary evidence.  

6. After hearing argument ld. Munsiff No. 3 Kamrup (M) Guwahati decreed the suit in 

favour of the plaintiff/main respondent. 

7. Being aggrieved and dissatisfied with the judgment and decree passed by ld. Munsiff 

the defendant/appellant preferred this appeal on various grounds.  

8. According to the appellant, the trial Court has misconceived of provisions of law laid 

down under section 5 of the Assam Urban Areas Land Control Act, the trial Court did not 

apply her mind on pleadings and evidence of the parties, the trial Court did not follow 

the procedure of Evidence Act, the trial Court failed to appreciate the treasury challans 

(Ext. K series) and failed to appreciate that during puja vacation the rent for the month 

of October 2008 was deposited in the month of November 2008, the trial Court has 

failed to appreciate the discrepancies of evidence of P. W. 1 and P. W. 3, that the trial 

Court passed the impugned judgment on the basis of Ext. 1 in which the plaintiff was 

not a signatory, learned trial Court wrongly interpreted the evidence of D. W. 3 and also 
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not considered the exhibits of the appellant, learned trial Court has failed to appreciate 

the facts that Rs. 50,000/ was given to the respondent and her mother by the appellant, 

So, the defendant no. 1/appellant has prayed to set aside the judgment and decree 

passed by ld. Munsiff No. 3, Kamrup (M) Guwahati. 

9. Heard argument advanced by ld. advocates appeared on behalf of the parties, perused 

the memo of appeal, impugned judgment and relevant case records. 

10. A perusal the impugned judgment and decree passed by ld. Munsiff No. 3, Kamrup (M) 

Guwahati it appears that the trial court decided all the issues in favour of the 

plaintiff/main respondent and decreed the suit. 

11.  After perusal the memo of appeal, pleadings of the parties and evidence on record it 

appears that one Dhanumaya Devi was the owner of the suit premises and after her 

death the respondent no. 1 Parbati Devi becomes the owner of the suit premises. There 

is no dispute regarding the ownership of the suit premises.  

12. The respondent/plaintiff has denied that the appellant was her tenant. According to her 

one Joinuddin Monsoori was the tenant of her mother and the appellant was his 

manager. Said Joinuddin Monsoori expired and thereafter his wife and son occupied the 

suit premise as tenant. The plaintiff impleaded the wife and son of said Joinuddin 

Monsoori; but they had not contested the suit. The appellant claimed that he is the 

tenant under the original owner of the suit premise i.e. Dhanumaya Devi, mother of the 

main respondent Parbati Devi and paying regularly the rent and electric charge and 

after death of the original owner the present main respondent accepted rent and 

electric charge from him. The appellant has exhibited a photocopy of agreement 

executed between him and the original owner of the suit premise Dhanumaya as Ext. J. 

According to appellant original copy of the Ext. J is with the appellant.  

13. Ext. J being the photocopy of an agreement is not the primary evidence. As the 

appellant knows that the original agreement was with the main respondent; so, it was 

his duty to file an application in the trial Court under section 66 of the Evidence Act 

requesting the Court to direct the plaintiff to produce the original one in the trial Court. 

But there is no inference that the appellant ever filed such application in compliance 

with the provision of section 66 of the Evidence Act. Hence Ext. J is not admissible in 

the eyes of law as the appellant had not followed the procedure laid down in the 
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Evidence Act.  

14. The appellant has exhibited some challans which he marked as Ext. K (series). On 

perusal the same it appears that he had deposited the monthly rent of Rs. 500/ in the 

Court in the name of the main respondent Parbati Devi. From the evidence on record it 

appears that the appellant has a shop in the suit premise having trade licence (Ext. H) 

since 2002. The fact is that the appellant has been occupying the suit premise for a long 

period and paying rent in the Court. So, it can be presumed that the appellant was the 

tenant of the main respondent.      

15. Now the moot question is whether the appellant/defendant no. 1 was a defaulter and 

whether the suit premise is bonafidely required to the plaintiff/ main respondent or not.  

16. The plaintiff/main respondent has refused to accept the appellant as her tenant. On the 

other hand the appellant has claimed that he was the tenant under the mother of the 

main respondent and after her death he became tenant under the main respondent. It 

is established that the appellant is under the possession of the suit premise for a long 

time. Now the onus to prove that he is not the defaulter is upon the appellant. The 

Hon’ble Gauhati High Court in Abdul Motin Choudhury and others vs. Nilyananda 

Dutta Banik 1997 (2) GLT 590 has observed that regarding the deposit of rent in 

Court under section 5 (4) of the Assam Urban Areas Land Control Act, 1972 there must 

be evidence that there was refusal by the land lord. It is a mandatory provision that the 

tenant seeking protection under the provision must tender or offer due rent within a 

fortnight of its foiling due. The tender must be made which is the pre-condition to the 

deposit of rent in Court. The question of depositing of rent in the Court comes only 

when the landlord refuses to accept the rent. In the case in hand the appellant in his 

evidence in affidavit has stated that the landlady refused to accept rent for the month of 

March 2007; so, he deposited the rent in the Court. In cross-examination he has 

confirmed the same and has also deposed that after that he had not offered rent to the 

landlady. From his evidence it becomes clear that the appellant offered rent only for one 

month i.e. March 2007. Thereafter he had not offered rent to the landlady. So, from 

April 2007 onwards he has been depositing the rent in the Court without offering the 

rent to the landlady. From cross-examination of the appellant it transpires that the 

notices sent to the main respondent was in the record and the copy of challan was not 

enclosed with the notice. So, in some cases the landlady did not receive the notice.  
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17. Now coming to the point of defaulter. The appellant in his evidence has exhibited 

various challans to show that he has been depositing the rent in the Court regularly. 

Vide challan no 9/15635 in N. J. Case No. 3573/2008 the appellant deposited the rent 

for the month of September 2008 on 16-09-2008. Vide challan 11/2232 in N. J. Case 

No. 3996/2008 he deposited the rent for the month of October 2008 on 04-11-2008. 

Apparently the appellant had not deposited the rent for the month of October 2008 in 

the month of October 2008. Learned counsel for the appellant has submitted that 

during that period there was long holiday on account of Durga Puja; so, he could not 

deposit the rent in time. But the argument of the learned counsel for the appellant is 

not acceptable because though there is long vacation for Durga Puja; but the office 

remains open and there is no bar in depositing the rent in office hours in open day. If 

the appellant could not deposit the rent for the long vacation then question arises how 

did he deposited the rent in the year 2007 during long vacation. On perusal his 

exhibited challan it appears that in the year 2007 he deposited the rent for the month of 

March on 02-03-2007, for the month of April on 11-04-2007, for the month of May on 

17-05-2007, for the month of June on 15-06-2007, for the month of July 17-07-2007, 

for the month of August 17-08-2007, for the month of September on 15-09-2007, for 

the month of October on 15-10-2007, for the month of November on 15-11-2007 and 

for the month of December on 18-12-2007. The appellant exhibited the challan till the 

month of November 2013. On perusal the same it appears that he had deposited the 

rent in every month for the year 2009, 2010, 2011, 2012 and 2013. In these years also 

there were long vacations. If the appellant could deposit monthly rent in every month in 

these years then question arises what prevented him in depositing the rent for the 

month of October 2008. The plea of the appellant that due to long vacation he could 

not deposit the rent for the month of October 2008 is not acceptable.  

18. After careful perusal the evidence on record it appears that the defendant no. 

1/appellant failed to pay the rent in the month of October 2008. So, learned trial Munsiff 

committed no wrong by deciding that the defendant no. 1/appellant was a defaulter.  

19. The plaintiff/main respondent has submitted that the suit premise is required to her for 

use of her family members. She intends to construct RCC house by dismantling the 

existence structure so that she can also accommodate her son required space for 

running his own business. The appellant while cross-examining the main respondent 

simply has put a suggestion that the suit premise is not required to her which she has 
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denied. Regarding bonafide requirement of the suit premise the Hon’ble Supreme Court 

in Ragavendra Kumar vs. Firm Prem Machinary & Co. (2000) 1 Supreme Court 

Cases 679 has observed that the landlord is the best judge of his own requirement for 

residential or business purpose and has complete freedom in the matter.  

20. In the case in hand from the evidence of the main respondent it appears that the 

condition of the suit premise is very bad and she with the help of her sisters who are 

the owners of the other parts of the house will reconstruct the house. The plaintiff has 

right to renovate her house if the condition of the suit premise is bad. The owner has 

the right to demolish the old structure and construct RCC building for her financial 

benefit. The appellant has not stated anything about the condition of the suit premise. 

As per observation of the Hon’ble Supreme Court in Ragavendra Kumar’s case (Supra) 

the landlady is the best person to say about her requirement.  

21. In view of the above discussion I am of the safe conclusion that the learned trial Munsiff 

committed no error by decreeing the suit in favour of the plaintiffs.  

22. In the result, the appeal is dismissed on contest with cost.   

23. Prepare the decree accordingly and put up before me for signature. 

24. Send down the case record of Title Suit No. 109/2009 to the learned Court below with a 

copy of judgment. 

25. Given under my hand and seal of this Court today the 16th day of August 2017. 

 

       Additional District Judge No. 3 

       Kamrup (M) Guwahati. 

      

 

 

 

 


