
IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M), 
AT GUWAHATI

Sessions Case No. 62/2011
U/S 302 IPC

Present:  Shri S.P. Moitra,
    Sessions Judge
    Kamrup(M), Guwahati 

            State of Assam

- Vs –
Shri Kushal Kalita

….............Accused

[Committed by Sri Robin Phukan, learned CJM, Kamrup (M), Guwahati in G.R. 
Case No. 9277 of 2008]

Appearance for the Parties:

Advocate for the State : Shri H.K Deka, Learned Public Prosecutor

Advocate for the accused :  Shri T. Deori, Learned Advocate

Date of recording evidence : 12.05.2011, 19.09.2011, 17.11.2011, 

  13.08.2012,  26.05.2014, 22.05.2015 &

  11.09.2015.  

Date of Argument    : 08.08.2017

Date of Judgment             : 16.08.2017

                                 J  U  D  G  M  E  N  T

1. Brief facts of the case of the prosecution are that on 08.02.2008 at about 

10:00 p.m., at his own bed room, the accused person, named above, set his wife 

Sabita Kalita on fire, by pouring kerosene oil.   She was immediately taken to 
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GMCH,  with  serious  burn  injuries,  but  she  succumbed  to  her  injuries  on 

09.02.2008, at about 11:30 a.m. 

2. On  the  basis  of  the  said  information  in  writing,  Azara  P.S  Case  No. 

17/2008 was registered u/s 302 of the IPC and was taken up for investigation. In 

course of investigation, The I.O. visited the place of occurrence, seized some 

materials and also recorded the statement of the witnesses. Inquest over the 

dead body was done and post mortem examination was carried out. The accused 

person was arrested and was sent to jail.  After completion of the investigation, 

the I/O submitted charge-sheet against the accused person u/s 302 of the IPC.

3. Accused person, who was on bail, appeared before the court of Learned 

CJM, Kamrup (M), Guwahati. Copies of the relevant documents were furnished to 

the accused in compliance to the provisions of section 207 of the CrPC. Since the 

case is exclusively triable by the Court of Sessions, the case was committed to 

this court, vide Order dated 23.02.2011. After appearance before this Court, he 

was allowed to remain on previous bail. On consideration of charge, charge u/s 

302 of  the IPC was framed against  the accused.  Charge was read over  and 

explained to the accused to which he pleaded not guilty and claimed to be tried. 

4. In  the  course  of  trial,  prosecution  examined,  as  many  as,  thirteen 

witnesses on its behalf and also exhibited twelve documents.  Defence plea was 

of complete denial of any guilt, as appears from the trend of cross examination. 

Statement of the accused was recorded u/s 313 CrPC. and in his statement too, 

the accused person pleaded his innocence.  I heard the arguments, advanced by 

the learned counsel of the parties. 

5. Points for determination:-

Whether on 08.02.08, at about 10:00 p.m. the accused person set fire on 

his wife Sabita Kalita, by pouring kerosene oil and thereby, committed murder, 

by causing her death?

   Discussions, Decisions and Reasons thereof :-  

6. I have gone carefully through the entire evidence on record, both oral 

and documentary and the materials placed before me. 

PW1 Haren Kalita is the village Gaonbura and he testified that deceased 

Sabita Kalita was the wife of accused Kushal Kalita and their marriage took place 

about 6/7 years ago. He testified that about one year ago (from the date of his 

testimony on 12.05.2011), one day he heard about the death of Sabita Kalita 

sustaining  flame  burn  injuries.  He  further  testified  that  after  getting  the 

information about the occurrence, he went to the house of Kushal Kalita and in 
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his presence, police seized half burnt match stick, one plastic bottle containing 

kerosene oil and some half burnt clothes. He proved Ext-1 as the seizure list. But 

this witness could not throw any light about how and under what circumstances, 

fire was set on the body of Sabita Kalita. During cross examination, this witness 

admitted that he knew the wife of the accused and added that the relationship 

between the accused and his wife was cordial. 

7. PW2 Sri Bipul Kalita, also a local resident, testified that deceased Sabita 

Kalita was the wife of the accused Kushal Kalita who died about 3 /4 years back, 

by sustaining flame burn injuries. He also testified that getting information, he 

came to the house of Kushal Kalita, but prior to his arrival, Sabita was removed 

to Hospital.  He further testified that afterwards he came to know that Sabita 

succumbed to her flame burn injuries and he heard somebody to say that Sabita 

had committed suicide by setting her on fire, by pouring kerosene oil over her 

body. He added that some other persons said that the accused person had set 

fire on the body of Sabita, by pouring kerosene oil. 

During cross  examination,  he admitted  that  the accused person is  an 

employee under Central Government and his financial condition was good. He 

also admitted that he visited the place of occurrence on the date of occurrence 

itself in the night at about 11:30 p.m. He further admitted that accused and the 

victim's relationship was cordial and he did not see any quarrel between them. 

He stated that on the date of occurrence too, he did not hear any quarrel in the 

house of accused.

8. PW3 Pradip Kumar Das is a friend of Upen Kalita, brother of deceased 

Sabita.  He testified that he (brother of  the deceased)  asked him to come to 

GMCH, stating that his sister had sustained burn injuries and then, he went to 

GMCH. He further testified that the victim was inside the room and the hospital 

authorities did not allow him to enter. He added that Upen was busy and he had 

no opportunity to ask him how the incident had occurred. 

During cross examination,  he admitted that  Upen Kalita  informed him 

over phone that Sabita had caught fire. He stated that Mahesh was already there 

when he reached the hospital. 

9. PW4 Sri Prasanna Bhuyan was the president of the village and deposed 

that he heard about the death of Sabita, the wife of accused, who died about 3 

years  ago  due  to  burn  injuries.  He  further  testified  that  on  the  date  of 

occurrence, at 1:00 p.m., he went to the house of the accused, when police 

came and also added that police obtained his signature on the seizure list (Ext-
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1). Thus, his evidence does not help in coming to a conclusion about the actual 

cause of death.

10. PW5 Sri Binoy Kumar Medhi is the cousin brother of the deceased. He 

testified that deceased Sabita Kalita was married to the accused Kushal Kalita, 

about ten years back,  prior to her death and they had two children. He also 

testified that on 09.02.2008, Sabita expired at GMCH. He further testified that he 

used to visit their house and their married life was peaceful for some years but 

afterwards, the accused began to demand cash amount and also demanded a car 

for his own purpose. He added that on the day of occurrence, at night at about 

9:13 p.m., he was informed by Babli Kalita, the minor daughter of the deceased 

that her mother Sabita Kalita had been set on fire by her father Kushal Kalita by 

pouring kerosene oil. He deposed that he immediately proceeded to the house of 

the accused person and Sabita was lying at courtyard of their house and she was 

in a position to speak. He also added that on being asked, she told him that she 

had been set on fire by the accused person and she asked him to look after her 

children. He further added that he immediately took her to GMCH for treatment 

and on the next day, Sabita expired in the hospital. He deposed that Sabita on 

earlier  occasion also informed them that  the accused used to assault  her on 

demand of money etc. 

During cross examination he stated that at the time of occurrence, he 

was working at Mohendra Industry Farm Equipment. The defence confronted him 

with his previous statement before the I.O. He denied the suggestion that he did 

not state before the police that the relationship between the accused and his wife 

was cordial for past few years, but afterward he started to demand money and 

car etc. He also denied the suggestion that he did not state before the police that 

on the day of occurrence at 9:30 p.m. Babli Kalita informed him over telephone 

that  her  mother  had  been  burnt  by  her  father  by  pouring  kerosene  oil.  He 

admitted that at the time of getting the said information from Babli, he was at 

Satgaon. He denied the suggestion that he never stated before police that the 

injured Sabita was in a position to speak and she told him that the accused had 

set her on fire and asked him to look after her children. He also denied the 

suggestion that he did not state before the police that Sabita on ealier occasion 

also informed them that the accused used to assault her on demand of money 

etc. 

11. PW8 Hiren Kalita is the brother of the accused and he testified that Sabita 

died  of  her  burn  injury,  but  added  that  he  does  not  know  as  to  how  she 
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sustained the burn injury.  He also testified  that  after  hearing the matter,  he 

immediately went to their house and on his arrival, Sabita was in unconscious 

stage. He further added that after 10:00 p.m., he went to their house. He also 

added that the relatives of Sabita Kalita took her to GMCH, but she died on the 

next day and he signed on the Ext-1 seizure list. 

The  witness  was  declared  hostile.  During  cross  examination  by  the 

prosecution, he denied the suggestion by stating that he did not state before the 

police that on the day of occurrence, the daughter of the accused Smti. Babli 

Kalita ran to their house and reported that the accused had pour blue kerosene 

oil on her mother and set her on fire, by striking match stick and her mother was 

still lying with burn injuries on the varanda of their house and her father fled 

away. He also stated that at the time of his arrival the accused was not found in 

his house. During cross examination by the defence, he stated that there was 

cordial relationship between accused Kushal and the deceased Sabita. He stated 

that Babli Kalita was residing at her matrimonial uncle's house at Satgaon, since 

her  2  years  of  age.  He also  made  it  clear  when he arrived  at  the  place  of 

occurrence, the deceased was not in a position to speak. 

12. PW9  Dr.  Partha  Pratim  Das,  presently  serving  as  the  Demonstrator, 

Fakaruddin  Ali  Ahmed  Medical  College,  Barpeta,  performed  the  postmortem 

examination  over  the  dead  body  of  Sabita  Kalita  on  09.02.2008,  on  being 

identified by Constable No. 4096 Rupam Baruah and the brother of the deceased 

Sri Upen Talukdar. In his evidence, he stated that during PM examination over 

the dead body, he found the following:- 

External Appearance: A female dead body covered by surgical bondage. 

Hair signed. Eye closed, mouth partly open. Anus healthy and external genital as 

described. Rigor mortis present, but not fully developed body is cold on touch. 

Post mortem hypostasis absent. Body smelling of kerosene. 

Burn Injuries: Burn injuries are present on the face upto the hair line, front 

and back of the neck, front and back of the chest and abdomen, both buttocks, 

vulva, front and back of the upper and lower limbs sparing the fingers and toes. 

Blisters present all over the body at places. The margins of the burn injuries and 

busters  are  erythematous.  All  the  burn  injuries  were  epidermal  and 

dermoepidermal in nature covering 95% of total body surface area. No ligature 

mark present around the neck and on dissection the soft tissues of the neck are 

healthy.  
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The doctor opined that the death was due to shock as a result of the 

burn  injuries  sustained,  dermoepidermal  and epidermal  in  nature  and  covers 

95% of total body surface area. During cross examination, he admitted that he 

did not find any external injury except the burn injuries. 

13. PW10 Sri Chinmoy Prakash Phukan is the Election Officer, Kamrup (M). 

He did the inquest over the dead body on 09.02.2008 and testified that, on police 

requisition,  he  proceeded  to  GMCH and held  inquest  over  the  dead body of 

deceased Sabita Kalita in connection with Azara P.S. Case No. 17 of 2008. He 

proved Ext-3 as the inquest report. 

14, PW11  Shri  Mahesh  Talukdar  is  the  brother  of  the  deceased.  In  his 

evidence, he testified that his elder sister Sabita Kalita was given in marriage 

with the accused about 6/7 years before her death. He also testified that on the 

relevant day, he was away in his workplace at Manipur State and he received the 

information about the incident of death of his elder sister from his wife Smti. Popi 

Talukdar. He further testified that after four days of receipt of information, he 

arrived at home under Satgaon P.S. He added that he came to know from the 

villagers that his sister suffered burn injuries and in consequence thereof, she 

succumbed to her injuries in the Hospital. He also added that his deceased sister 

left  one minor  daughter  and one minor  son and at  the time of  incident,  his 

sister's daughter was reading in Class-II and the son was about four years old. 

He further added that both the children of the deceased are residing with them. 

This  witness  was  also declared  hostile  and was  confronted with  his  previous 

statement, recorded under Section 161 of the Cr. PC. During cross examination 

by the defence,  he admitted that  he did not hear  the deceased making any 

statement before in the hospital. 

15. PW12 Inspector Dharani Barman is one of the Investigating Officer of the 

Case.  He  testified  that  in  course  of  investigation,  he  visited  the  place  of 

occurrence, i.e. the house of the accused Kushal Kalita, situated at Majirgaon 

Thakuriapara, drew up a sketch map of the place of occurrence. He also testified 

that during his visit to the place of occurrence, he seized two match burnt sticks, 

one bottle containing kerosene oil  approximately 100 grams, one partly burnt 

small jacket, one partly burnt carpet and some amount of ashes in presence of 

witnesses. He proved Mat. Ext-1 is a carton containing the seized materials. He 

added that he examined the witnesses, namely, Sri Khagen Chandra Kalita, Sri 

Dhiren Kalita, Sri Prasanna Bhuyan and Sri Haren Kalita and also Sri Hiren Kalita.  
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He also added that he did not find the accused at the place of occurrence and 

therefore, he could not arrest him. 

During cross examination, he stated that before receipt of the FIR (Ext-

7), no verbal information was received about the incident. He also admitted that 

he recorded the statements of the neighboring witnesses only. He stated that in 

the FIR, it was not mentioned that the deceased Sabita Kalita's daughter Smti. 

Babli Kalita witnessed the occurrence. He further stated that after registering the 

case, he promptly proceeded to the place of occurrence and did the preliminary 

investigation and entrusted SI Son Kumar Sarmah, to do the investigation. 

16. PW13 Son Kumar Sarmah testified that he recorded the statement of the 

informant,  issued requisition for the inquest over the dead body and got the 

same done. He also proved Ext. 3 as the Inquest Report. He further issued the 

requisition for the post mortem examination of the victim. He made the arrest of 

the accused and further recorded the statements of some other witnesses. After 

completion of the investigation, he submitted the charge sheet and proved Ext. 

12 as the said charge sheet.

17. In view of the aforesaid evidences on record, I find that save and except, 

the testimony of PW5 Binoy Kumar Medhi, there is no other evidence against the 

accused person. It is true that conviction can also be based on the testimony of 

the solitary witness, but such evidence must be of starling character, inspiring 

the confidence of the Court. Here in the present case in hand, the evidence of 

PW5 suffers from major omissions and almost  the entire vital  facts  were not 

stated before the I.O. and for the first time, those facts were stated before the 

Court. There are other contradictions too. Whereas, he stated that Babli informed 

him about the occurrence and in his evidence, he projected her as the only eye 

witness. But all other witnesses stated that Babli used to reside at Satgaon, in 

her maternal  uncle’s  house since before.  Babli  kalita  could not be examined, 

inspite of issuance of summons to the witness repeatedly. The informant Upen 

Kalita  also  could  not  be  examined  due  to  his  death.  Two  of  the  witnesses, 

including the own brother of the deceased turned hostile. I, therefore, find that 

there are many rooms for doubt and the prosecution failed to prove the guilt of 

the accused removing all shadow of doubt.

18. In result, accused Kushal Kalita is held not guilty of offence punishable 

u/s 302 of IPC and he is accordingly acquitted on benefit of doubt and set at 

liberty forthwith. Bail Bond furnished on his behalf will remain in force for the 

next six months. 



8

19. Given under my hand, signed, sealed and delivered in the open court on 

this 16th day of August, 2017 at Guwahati.

 

(S.P Moitra)
Sessions Judge,

Kamrup(M), Guwahati
Dictated & corrected by me. 

    (S.P Moitra)
   Sessions Judge,
Kamrup(M), Guwahati
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A P E N D I X

(A) Prosecution Exhibits: 

Ext-1 : Seizure list. 

Ext-2 : Postmortem report

Ext-3 : Inquest Report.  

Ext-4 : Deadbody challan

Ext.-5 : Deadbody forwarding report

Ext.-6 : Command Certificate

Ext.-7 : Ejahar

Ext.-8 : Printed Form of the FIR.

Ext-9 : Sketch map

Ext-10 : Statement of  recorded u/s 161 of the Cr.P.C.

Ext-11 : Statement  recorded u/s 161 of the Cr.P.C.

Ext-12 : Charge sheet 

      (C) Defence Exhibit : Nil 

(D) Court Exhibit : Nil 

(E) Prosecution Witnesses: 

PW-1 : Haren Kalita

PW-2 : Bipul Kalita

PW-3 : Pradip Kumar Das

PW-4 : Prasanta Bhuyan

PW-5 : Binoy Kumar Medhi

PW-6 : Girish Kakati

PW-7 : Bhaben Kalita

PW-8 : Hiren Kalita

PW-9 : Dr. Partha Pratim Das

PW-10 : Chinmoy Prakash Phukan

PW-11 : Mahesh Talukdar

PW-12 : SI Dharani Barman

(F) Defence Witnesses : Nil 

(G) Court Witnesses : Nil. 

                                                                               (S.P Moitra) 
                                                                              Sessions Judge,
                                                                           Kamrup (M), Guwahati


