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COURT OF MUNSIFF NO-4 cum JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 

G.R CASE 7318 of 2009 

U/S 468/471 of IPC 

STATE 

 Md. NURUL ALAM ISLAM @ HUSSAIN @ MOON ALI………….ACCUSED 

 

PRESENT: - SUNDEEP KASHYAP DAS, A.J.S 

JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

 

FOR THE PROSECUTION:  

Smti JITUMONI TAMULI 

                       ..……….ASSISTANT PUBLIC PROSECUTOR FOR THE STATE 

FOR THE DEFENCE 

SYED SELIMUDDIN AHMED, SYED IKRAM RASUL, SAMSUL HAQUE 

                                                               …….ADVOCATE FOR THE ACCUSED 

 

 

EVIDENCE RECORDED ON: -20.02.2015, 21.12.2015, 18.11.2016, 

17.05.2017 

ARGUMENT HEARD ON: -28.07.2017, 17.08.2017 

JUDGMENT DELIVERED ON: -17.08.2017 
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JUDGMENT 

            BRIEF FACTS OF PROSECUTION’S CASE 

1. On 29.08.2009, the informants lodged an F.I.R stating that they 

purchased land through power of attorney holder, i.e. the accused and 

gave him Rs 17, 00, 000/- (Seventeen lakh) rupees in consideration. 

However, the accused neither sold the land to them nor returned the 

money as he sold the land to them through forged power of attorney. 

Hence, the informant filed this case for taking necessary action.  

 

INVESTIGATION 

 

2. On receipt of ejahar, GORCHUK P.S police registered a case as GORCHUK 

154/09. After completion of investigation, the police submitted a charge-

sheet for the offence under section 468/471 of Indian Penal Code 

(hereinafter referred to as ‘IPC’) against the accused person namely Md. 

NURUL ALAM ISLAM @ HUSSAIN @ MOON ALI 

 

APPEARANCE OF THE ACCUSED PERSON 

 

3.  The accused was called upon and upon their appearance; copies of 

relevant documents u/s 173 Cr.P.C were furnished to him in compliance 

with section 207 CrPC. 

 

CHARGE AGAINST ACCUSED PERSON 

 

4. Considering the relevant documents and hearing both parties, charge u/s 

468/471 of Indian Penal Code has been stated to the accused to which 

she pleaded not guilty and claimed to be tried. 

 

WITNESSES EXAMINED AND DOCUMENTS EXHIBITED 

 

5. The prosecution has examined 5 (five) witnesses and exhibited 2 (two) 

documents. 
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EXAMINATION OF ACCUSED u/s 313 Cr.P.C 

 

6. The accused has been examined u/s 313 of Cr.P.C. All the incriminating 

materials found are put to her. Her plea is of total denial. She adduced no 

evidence in support of her defence. 

 

ARGUMENT 

 

7. I have heard the arguments submitted by Learned Assistant Public 

Prosecutor representing the State and Learned Defence Counsel 

representing the accused 

 

POINTS FOR DETERMINATION 

 

Whether, the accused, Md. NURUL ALAM ISLAM @ HUSSAIN @ 

MOON ALI has forged one power of attorney intending that it shall be 

used for the purpose of cheating, and thereby committed an offence 

punishable u/s 468 of Indian Penal Code? 

 

Whether, the said accused, fraudulently use that forged power of 

attorney document as genuine which he knew at the time when it was 

used as forged and thereby committed an offence punishable u/s 471 of 

Indian Penal Code? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF 

 

EVIDENCE FOR PROSECUTION 

 

EVIDENCE OF P.W.1 

 

8. P.W.1, Sri BIMAL CH MAHANTA has deposed that he is one of the 

informants of this case. The incident took place in the year 2009. He 

along with the wife of Basudev Das and wife of Dinamoni Das bought one 

plot of land from the accused situated at Lakhara measuring 2 katha 



TYPED & CORRECTED BY ME Page 4 
 

each. Each plot of land has power of attorney holder and it was 

purchased accordingly. Subsequently, land was demarcated and occupied 

accordingly. Later on, the owner of the said plot of land came and told 

that she never sold his land to the accused and wanted to occupy the 

land. He has deposed that through mutual settlement he agreed to return 

the land and take back the money. Accordingly, accused was called for. 

However, accused never came. One Moon Saikia, Gobinda Das and the 

maternal uncle of the accused came and expressed their willingness to 

settle the matter. But, the matter was not settled. He along with two 

other persons gave Rs 16, 00, 000/- to the accused. But, the accused did 

not return the said amount. As such, this case has been lodged.  

 

EVIDENCE OF P.W.2 

 

9. P.W.2, Smti NIZARA DAS has deposed that one of the informants in this 

case is her husband. One plot of land belongs to Paromita Basumatary 

situated at Gorchuk was bought through the power of attorney holder 

namely NURUL ISLAM. Along with her, one BIMAL MAHANTA and PADMA 

MALAKAR also bought the land. The plot of land was registered. But, 

Paromita Basumatary came again to re-possess the land. She raised a 

wall near the place where she had constructed a wall. As such, one case 

was lodged. She did not receive any money till date. She could not 

recognize the accused.   

 

EVIDENCE OF P.W.3 

 

10. P.W.3, Sri BAKUL CH DAS has deposed that his wife’s brother 

DINAMONI DAS searched for a plot of land at Lakhara. He does not know 

from whom he wanted the plot. He has stated that he does not know 

anything.  

 

EVIDENCE OF P.W.4 

 

11. P.W.4, Sri JAGAT CHUTIA has deposed that this case was endorsed to 

him on 29.08.2009 by O/C of Gorchuk P.S namely Sri BIMAN RAI. He 
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found the complainant and examined him. He interrogated the witnesses 

as listed in the charge-sheet. Finally, he submitted charge-sheet against 

the accused. 

 

EVIDENCE OF P.W.5 

 

12. P.W.5, Sri DINAMONI DAS has deposed that he is one of the 

informants of this case. He used to know the accused. In the year 2008, 

he along with two other persons decided to buy one land. Accordingly, 

the land was registered at Sub-Registrar Office through power of 

attorney. Namzari was done. But, the land was sold to someone else. 

Accordingly, this case was filed.  

 

CROSS-EXAMINATION BY DEFENCE 

 

CROSS-EXAMINATION OF P.W.1 

 

13. The Court vide its order dated 20.02.2015 has dispensed with the cross-

examination as per proviso (c) to Section 309 (2) of Cr.P.C. 

 

CROSS-EXAMINATION OF P.W.2 

 

14. P.W.2 has deposed that he does not know the dag no and patta no of the 

plot of land.  

 

CROSS-EXAMINATION OF P.W.3 

 

15. Defence declined to cross-examine the said witness.   

 

CROSS-EXAMINATION OF P.W.4 

 

16. P.W.4 has deposed that he did not seize the alleged fake document 

through which land was alleged to have been sold. Moreover, he did not 

record the statement of the person who was the actual owner of the land 
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as per the document. There was no money receipt to prove that the 

accused had taken Rs 17, 00, 000/- (Seventeen lakhs rupees) only from 

the purchaser. He did not seize anything in this context. He added that he 

did not seize the registered deed. There was only one owner of the plot 

of land. He did not find any document to show that the said owner 

executed power of attorney in favour of the accused. He went to the 

place of occurrence. Complainant showed him one land but he does not 

know if the said land was sold or not. He has deposed that even though 

there were 34 (thirty-four) documents annexed with the F.I.R, however, 

the same were photocopies. The originals were not seized. The accused 

had executed one registered deed but he does not know in whose name 

it was done. He does not know if the power of attorney through which 

the land was sold was forged or not. He denied the suggestion that he 

submitted the chargesheet without any basis.  

 

CROSS-EXAMINATION OF P.W.5 

 

17. P.W.5 has deposed that he could not remember the contents of the F.I.R. 

He had purchased the land in the name of his wife. There were 3 no of 

deeds. The accused was the power of attorney holder. As such, after 

Namzari, the land was registered. The said power of attorney was 

genuine. He knew the fact that the accused took the land from one Smti 

Paromita Basumatary. He denied the suggestion put forwarded by 

defence.  

 

THE LAW 

 

18. Section 468 of Indian Penal Code punishes forgery for the purpose of 

cheating. This section does not require that the accused should actually 

commit the offence of cheating. What is material is the intention or 

purpose of the offender in committing the forgery. In such cases, 

prosecution is required to establish that the accused had committed 

forgery and that he did it with the intention that document forged shall be 
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used for the purpose of cheating. Therefore, first of all, it is essential to 

see whether there is any forgery committed by the accused and if he had 

forged any document. 

 

19. S. 464 of IPC defines a false document. S. 463 explain by defining forgery 

when making of a false document amounts to forgery. A person will be 

said to have made a false document if he dishonestly or fraudulently 

makes the document either with the intention of causing it to be believed 

that such document was made by the authority of a person by whom or 

by whose authority it was not made, or with the intention of causing it to 

be believed that such document was made, at a time which he knows it 

was not made. Forgery means making of a false document with intent to 

cause damage or injury to the public or to any person. Unless there is an 

element of fraud, making of a false document does not amount to forgery 

because of the intents contemplated by S. 463 is that the false document 

must be made with intent to commit fraud or that fraud may be 

committed.  

 

20. S. 463 contemplate two classes of intents. The two essential elements to 

constitute the offence of forgery u/s 463 of IPC are that there must be 

deceit or intention to deceive and secondly actual or possible injury cause 

to some person or persons. 

 

21. Every false or fabricated document is not a forged document. There must 

be acts that constitute the document a false or fabricated one, that is to 

say the case must fall within the definition of false document in S. 464 

IPC and such false document also possesses the character or tendency 

described in S. 463 of IPC. 

 

22. It is not correct to say that an offence of forgery in terms of S. 464 comes 

into being when a person makes a false document and not when a person 

causes to be made a false document. No word in an enactment is 

surplusage. The law making authority in its wisdom has used the word 
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‘makes’ in addition to ‘signs, seals and executes’. The said word to be 

interpreted independently of the other words referred above.  

 

23. Intent to cause injury is not an essential ingredient in the offence of 

forgery. The intents, as recited in S. 463 IPC include among various other 

alternatives, an intent to cause damage or injury, but this phrase does 

not govern the other intents mentioned in the section. It is intent 

complete in itself. The definition in S. 463 is itself subject to S. 464 of IPC 

in which two essential ingredients are that the act should be done 

dishonestly or fraudulently. In other words, whichever of the intents given 

in S. 463 may be applicable, the act itself may be done dishonestly or 

fraudulently to sustain a conviction of forgery.  

 

24. The gist of the offence is the intention to cause damage or injury. It is 

not material whether damage, injury or fraud is actually committed or 

not. Mere making of false document would not amount to constitute 

defrauding unless injury or intent to cause injury to the person deceived 

was also proved.  

 

25. The expression, ‘intent to defraud’ occurring in S. 463 IPC implies conduct 

coupled with intention to deceive and thereby to injure. The offence of 

forgery is complete if a document, false in fact, is made with intent to 

commit a fraud, although it may not have been made with any of the 

other intents specified in S. 463.  

 

26. To establish forgery, the prosecution must not only prove that the 

document is a false document u/s 464 of IPC, but that it was created by 

the accused with one of the intent mentioned in S. 463 of IPC.  

 

JUDICIAL DETERMINATION 

 

27. At the very outset, I would like to state that prosecution has been able to 

examine 5 (five) witnesses to prove its case.  
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28. The facts stated by prosecution on which this case is based are quite 

clear. It appears that the informants purchased one plot of land through 

power of attorney holder, i.e. the accused through a forged power of 

attorney. Now, everything revolves round that document, i.e. the power 

of attorney. This is the basis of the whole allegations. If it is proved that 

the accused had infact forged the said documents, the rest of the things 

will be clear. 

 

29. Before analysing whether the accused forged the power of attorney, I 

would like to appreciate the evidence of the witnesses. First of all, P.W.1, 

one of the informants deposed that he along with two others purchased 

one plot of land from the accused through power of attorney. However, 

the owner of the plot of land denied executing any power of attorney in 

favour of the accused and came back to re-possess the land. Even though 

there were talks of settlement but it failed miserably. He alongwith other 

gave Rs 16, 00, 000/- (Sixteen lakh rupees) only to the accused but 

neither he returned the money nor handed over the possession of the 

land. P.W.2 has corroborated P.W.1 partly regarding purchase of the land 

from the accused and that the owner of the land, Smti Paramita 

Basumatary came back to re-possess the land. However, she was silent 

regarding the fact that she along with other purchasers gave any money 

to the accused. Moreover, she did not refer anything about talks of 

settlement with accused. P.W.3 merely stated that his brother in law, i.e. 

P.W.5 searched for a plot of land at Lakhara. He admitted that he does 

not anything about the incident. P.W.5 also corroborated P.W.1 and 

P.W.2 upto the extent that they purchased plot of land from the accused 

but it was sold to someone else.  

 

30. It is pertinent to mention here that none of the witnesses even whispered 

that the power of attorney through which the land was sold was a forged 

document. In fact during cross-examination of P.W.5, he has deposed 

that the power of attorney was a genuine document. As I have already 

stated that everything revolves round the power of attorney. Let me 
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analyse the document which was alleged to have been forged by the 

accused. 

 

31. Surprisingly, I did not find any such document. First question arises in my 

mind as to what happened to that document? I am sure the prosecution 

especially the Investigating Officer must have seized the relevant, infact 

the most vital document in this case. In order to get the answer, I would 

like to go through the evidence of P.W.4, i.e. the Investigating Officer. It 

has come to my notice after perusal of the cross-examination that he did 

not seize the document alleged to have been forged through which the 

land was sold to the purchasers. In fact he admitted that he does not 

have any knowledge if the document was forged or not by the accused. 

Now this is the version of the Investigating Officer, the person who sets 

up the case resulting in chargesheet. I wonder how come he submitted 

chargesheet in this case. The prosecution wishes to send the accused 

behind bars for the offence of forgery and use of forged documents but 

has, unfortunately, not produced any of the forged documents upon the 

strength of which, the accused person can be convicted. 

 

32. In addition to the above blunder committed by prosecution, it also failed 

to examine the owner of the land. She could have been the star witness 

to throw light on the entire aspect as to whether she executed any power 

of attorney in favour of the accused. This is because if her answer would 

have been in negative then court could have decided the question how 

come the accused sold the land to the purchasers/aggrieved. Additionally, 

if he had sold the land then with what document he would have done. 

Therefore, answer to one question would have revealed answers of many 

other questions. But, all the questions remained unanswered due to faulty 

investigating by investigating authority. 

 

33. The entire case rests upon documentary evidence. The power of attorney 

through which it was alleged that accused forged it and sold the land was 

not seized by the prosecution which is fatal to its case. Without 
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establishing forgery, the other ingredients cannot be established as to 

whether the forgery was done for the purpose of cheating and that 

whether the accused fraudulently use the forged document as genuine 

where he had the knowledge that it was forged.  Situated thus, I am of 

the opinion that the prosecution has miserably failed to bring home the 

charge against the accused. 

 

 

 

DECISION 

 

The above points are decided in negative and goes in favour of 

the accused 
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ORDER 

In view of the discussions made above and the decisions reached in the 

foregoing points for determination, it is held that the prosecution has 

failed to prove beyond reasonable doubt that the accused person Md. 

NURUL ALAM ISLAM @ HUSSAIN @ MOON ALI have committed the 

offence under section 468/471 of IPC as alleged and as such the 

accused has been acquitted of the charge under section 468/471 of IPC 

on benefit of doubt and he be set at liberty forthwith. 

 

The bail bond of the accused shall remain in force for another six months 

from today. 

 

This judgment is given under my hand and seal of this court on this 17th 

day of August, 2017 

 

The case is disposed of on contest. 

                                                                                                                                                                                    

                                                                                            SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 
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APPENDIX 

LIST OF PROSECUTION WITNESS 

PW1-BIMAL CH MAHANTA 

PW2-NIJARA DAS 

PW3-BAKUL CH DAS 

PW4-JAGAT CHUTIA 

PW5-DINAMONI DAS 

LIST OF DEFENCE WITNESS 

DW- NONE 

LIST OF PROSECUTION EXHIBITS/DOCUMENTS 

EXT-1-F.I.R 

EXT-2-PRINTED FORM OF F.I.R 

EXT-3-CHARGE SHEET 

LIST OF DEFENCE EXHIBITS/DOCUMENTS 

NONE                                                                        

   SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 

 


