
HIGH COURT FORM NO.3(J)

HEADING OG JUDGMENT IN APPEAL

Dist : Kamrup (M)

IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO.1 

KAMRUP (M) GUWAHATI

Present : Shri C. Das,

    Addl. District Judge No.1

      Kamrup (M) Guwahati

This  appeal  is  against  the  judgment  and  decree  dated  20.11.04/ 

17.5.05) passed by learned Civil Judge (Sr. Div.) No.1 Kamrup, Guwahati in TS 

No.79/92

T.A. No.92/06

This the day, of 19th August, 2017

Swastik Trade Centre,

           Guwahati, represented by its 

           partner Sri Bimal Kr. Nahata

      .... Appellant

-versus-

    1. Union of India,

     represented by the 



     Secretary  to the Ministry 

     of Communication, Govt. of 

     India, New Delhi

2. The Telecom District Manager,

    Gauhati Telecom, Guwahati

3. The Divisional Engineer (External)

    Gauhati Telecom, Guwahati

4. The Accounts Officer, (TRA) 

    Kamrup Telecom, Guwahati

.... Respondents
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This appeal coming up for final hearing on 1/8/17 in 

presence of :

Mr. O.P. Bhati, A. Biswas, R. Kalita, S. Khan, Advocates for appellant

Mr. G.P. Bhowmik, Sr. Advocate for respondents

Having  stood  for  consideration  to  this  day,  the  court  delivered  the 

following judgment :



  JUDGMENT

. This appeal is preferred by the appellant, directed against the 

judgment and decree dated 20/11/04 (signed on 17/1/05) passed by learned 

Civil  Judge (Senior  Division)  No.1 Kamrup Guwahati  in Titile Suit  No.79/92 

whereby, the suit of the appellant was dismissed. 

. The case of the appellant briefly, is that the appellant as plaintiff 

filed the above suit for declaration of right, and mandatory injunction against 

the respondents/ defendants. The appellant is a partnership firm, having its 

branch office in Guwahati and was provided with the telephone no.32420 for 

official  purposes  and  the  appellant  was  paying  the  dues  regularly  to  the 

defendants.  But  on 12/1/92,  the telephone was disconnected or  became to 

disorder. The appellant as such, made several complaints to the defendants/ 

respondents  for  restoration  of  the  telephone  connection.  On  7/4/92  the 

appellant was served with a notice, issued by respondent no.3 threatening to 

disconnect the said telephone in accordance with Indian Telegraph Rule -421. 

By  the  said  notice,  it  was  stated  that  the  appellant  was  misusing  another 

telephone  no.31591  instead  of  using  his  own  telephone  and  thereby,  the 

appellant is liable to pay Rs.65,305/- for the period from 15/10/91 to 30/1/92 as 

recorded  against  the  telephone  no.31591.  The  appellant  intimated  to  the 

respondents in reply to that notice by letter dated 15/4/92 that his telephone 

no.32420 remained out of order since 12/1/92 and at no point of time, he used 

telephone  no.31591 for  his  personal  gain.  Again,  on  10/4/92  the  appellant 

received a bill for Rs.65,305/- only. The appellant stated that he is not liable to 

make any payment for a telephone not used by him. And as such, the appellant 



filed the suit. 
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. The respondents  as defendants  contested the above suit  by 

filing written statement,  contending inter-alia that  the appellant  misused the 

telephone no.32420 and therefore, it was disconnected for non payment of its 

dues. The matter was investigated by the Vigillence Cell of the respondents 

and  on  investigation,  it  was  found  that  the  exchange  vertical  alloted  to 

telephone no.32420 was connected to telephone no.31591, which is closed 

telephone thereby, diverting the calls made from the telephone no.32420 to 

telephone  no.31591,  causing  loss  of  public  revenue.  On detection  of  such 

misuse of the telephone alloted to the appellant, was disconnected on 20/4/92. 

It  was stated that  the appellant  had intentionally  diverted the calls  from his 

alloted telephone to the telephone no.35191 which is not permissible as per 

Rule -20 of Indian Telegraph Rules. Hence the appellant is liable to pay the bill 

for the telephone no.35191 and thus, the respondents prayed to dismiss the 

suit. 

. After considering the pleadings of the parties, learned trial court 

framed the following issues in the suit ;

ISSUES  

1] Whether there is cause of action for the suit ?



2] Whether the suit is maintainable in the present form ?

3] Whether the plaintiff has misused the telephone by intentionally  

diverting the calls from telephone no.32420 to telephone no.31591     (a 

closed telephone) and whether thereby, the plaintiff as    

misappropriated telephone calls charges which is public revenue ?

4] Whether the plaintiff is liable to pay Rs.65,305/- to the department  

     in respect of the telephone ?

5] Whether the disconnection notice is illegal, void and abinitio ?

6] To what relief/reliefs the parties are entitled ?

. During the trial, the appellant/ plaintiff adduced evidence of one 

witness and exhibited three documents while the respondents as defendants, 

examined  two  witnesses  and  submitted  10  documents.  After  hearing  the 

argument of the parties, learned trial court passed the impugned judgment and 

decree as stated above. 

4

. Being highly aggrieved by and dissatiafied with the impugned 

judgment  and  decree,  passed  by  learned  Civil  Judge  (Sr.  Div.)  Kamrup, 

Guwahati in TS No.79/92, the appellant preferred the appeal on the grounds as 

stated in the memo of appeal.  The grounds particularly, are that the finding 

arrived at by the learend trial court on the issue no.3 is perverse and is not 

borne out record inasmuch as, the same is not based on evidence on record 

and that learned trial court has acted without jurisdiction in dismissing the suit  



inasmuch as, the alleged inquiry and investigation was conducted in a proper 

manner and further, there is no evidence at all to justified that any call was 

made to the plaintiff/ appellant on the date as alleged in the investigation report  

and that even otherwise the alleged investigation report ought not to have been 

relied upon by learned trial court inasmuch as, such investigation and inquiry 

has never been made available to the plaintiff/ appellant inspite of demand to 

that effect and that the finding of learned trial court that the call from telephone 

no.32420 was diverted to telephone no.31591 by the plaintiff  when indicator 

no.31591 was  checked is  a  perverse  finding  as  the  same is  based on no 

evidence considering the impossibility  of  the plaintiff/  appellant  to divert  the 

calls  from telephone excahnge which always remains in the custody of  the 

defendants/  respondents  and  that  in  view  of  categorical  admission  by  the 

defendants/  respondents  that  the  telephone  no.31591 was  misused by  the 

plaintiff/ appellant in connivance with the departmental employees, learned trial 

court  ought  not  to  have  dismissed   the  suit  since  the  connivance  of  the 

departmental employess is not proved and established as required under the 

law while the respondents/ defendants equally failed to point out the named of 

the employee who diverted the calls and that in view of contradiction in the 

evidence of the defence witness and the Ext.1 having been not strictly proved 

in accordance with law, the same ought not to have relied upon by learned trial 

court in deciding the issue no.3.

.  And that there is no material at all on the record to show that 

any foul play or mischief had been committed by the plaintiff/ appellant and that 

learned trial erred in law in deciding the issue no.1 and 2 in negative and in 



favour of the defendants inasmuch as, it is only the BSNL which has to make 

on application for substitution within the meaning of Order 22 Rule 10 CPC., 

and it is not the plaintiff / appellant who has to file a petition for substitution and 

that learned trial court  ought not to have allowed the BSNL 
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without its substitution, to lead the evidence and hence the evidence recorded 

in favour of the defendants, has no evidentiary value and that in any view of 

the matter, the impugned judgment and decree is bad inlaw and is liable to be 

set aside. 

. I  have  heard  learned  counsel  for  the  appellant  and  the 

respondents and  perused the impugned judgment and decree with the case 

record. After considering the entire aspects, the following points are taken up 

for determination in the appeal ;

POINT No.1: Whether the plaintiff has misused the telephone by intentionally 

diverting the calls from telephone no.32420 to telephone no.31591 (a closed 

telephone)  and  whether  thereby,  the  plaintiff  as  misappropriated  telephone 

calls charges which is public revenue ?

POINT No.2: Whether there is cause of action for the suit ?

POINT No.3 : Whether the suit of the appellant is maintainable under the 

law?

. On perusal of the record, it appears that there is no denial of 

the fact  that  the appellant  was provided with  telephone connection bearing 



no.32420 in the office. But the said telephone was out of order since 12/1/12 as 

claimed by the appellant. The appellant filed the suit for declaration of right to 

the effect  that  the appellant/  plaintiff  never  used or  misused the telephone 

no.31591 for its personal gain in connivance with the departmental employees 

or otherwise and and as such, there is no liability to pay the alleged sum of 

Rs.65,305/- to the defendants/ respondents oralternatively, the undated notice 

issued by the defendant  no.3 be declared illegal  and void ab-initio  and for 

mendatory injunction directing the defendants to restore or make functional the 

telephone no.32420 and others reliefs.  

. On the other hand the defendants alleged that the telephone 

no.32420 was disconnected for  misuse by  the subscriber  and not  for  non- 

payment of dues. It is further alleged that the matter was investigated into by 

the vigillence staff of the defendants and on investigation it was found that the 

exchange vertical  alloted  to  the  telephone no.32420 was  connected to  the 

telephone  no.31591  which  is  a  closed  telephone  and  in  that  way,  the 

subscriber of the telephone no.32420 was misusing the telephone and was 
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intentionally diverting the calls to telephone no.31591 and was misappropriated 

the public revenue. On detection of misuse of the telephone, as stated above, 

the telephone was disconnected on 20/4/92 by giving notice to Sri B.K.Nahata, 

the partner of the plaintiff/ appellant firm. 

. Reference  has  been made to  Rule  421 of  Indian  Telegraph 



Rules  which  provides  that  where  the  Divisional  Engineer  is  satisified  for 

reasons to be recorded in writing that it is necessary to do so, he may, after 

giving the subscriber a notice in writing for a period which shall not except in  

emergent cases be less than 7 days, disconnect the telephone, and in such the 

subscriber shall be entitled to refund of rent for the unexpired portion of the 

period for which the connection or service was given. 

. Thus by the above rule, the Divisional Engineer is empowered 

decide unileterally to disconnect a telephone service of a subscriber if he so 

satisified after giving a notice of normally of 7 days. The Divisional Engineer 

even can disconnect a telephone service in the event of any emergency, with 

or without notice, subject to refund of refund of rent for unexpired proportion 

under rule 422. The rule 423 provides that a subscriber whose telephone is 

disconnected  under  rules  420,  421  or  422  shall  not  be  entitled  to  any 

compensation therefor and the disconnection shall be without prejudice to any 

other right or remedy of the Telegraph Authority against the subscriber for the 

recovery of arrears or other money due from him under these rules. 

. The evidence of PW Bimal Kr. Nahata who is the partner of the 

appellant/ plaintiff firm is that after disconnection of his telephone or turned to 

disorder  on  12/1/92,  he  received a notice  from the respondents  on 7/4/92, 

intimating him regarding misuse of telephone no.31591 for its personal gain in 

connivance  with  departmental  employees  and  consequently,  a  sum  of 

Rs.65,305/- was payable by the paintiff towards call charges from 15/10/91 to 

31/192, recorded against the telephone no.31491 which is exhibited as Ext.2. 



Admittedly, Ext.2 does not contain any date however, on its top, it is written as 

7/4/92. The appellant replied the said notice vide Ext.3 dated 15/4/92, denying 

the allegation in Ext.2. The Ext.3 was received by the respondents on 16/4/92. 
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. Normally a subscriber of a telephone is not excess to vertical 

allotment  of  a  telephone  service.  Hence  it  is  opened  to  believe  that  the 

departmental employees are involved in the such ploy to divert the exchange 

vertical to another closed telephone connection so that financial benefit goes to 

that subscriber of the telephone. The DW1 Chattalesh Dey deposed that one 

Sri S.K. Roy of M/S. Kamakhya Trading & Co. Guwahati-8 was the subscriber 

of  the  telephone  no.31591  with  STD  facility.  On  application  of  the  said 

subscriber for non-STD telephone, he was provided with telephone no.35015 

(non-STD) category on 26/10/90 and consequently, indicator of the telephone 

no.31591 (STD category) remianed free and unalloted for sometime and the 

said telephone no.31591 was a closed telephone w.e.f. 26/10/90.  During the 

relevent period, the plaintiff was provided with two telephone viz.32420 (non-

STD) and 25155(STD). The telephone no.32420 was misused by the plaintiff 

with the help of exchange staff by way of connecting the exchange vertical of 

telephone  no.32420  to  free  indicators  of  closed  telephone  no.31591  and 

thereby used the telephone no.32420 for STD calls showing huge calls meter 

reading against the telephone no.31591. 

. Thus the facility of mater reading in the exchange shows such 



anomelies  in  use  of  two  telephone  connections.  It  is  not  denied  that  the 

telephone  no.32420  of  the  appellant  is  a  non-  STD  facility  telephone 

connection.   Further the evidence of  DW1 discloses that  on 22/1/92 in  the 

capacity  of  AE(Vigilence)  during  check  up  of  free  indicators  of  Guwahati 

Telephone Exchange, Panbazar, in the premises of AE(M/C) and staff of main 

distribution Frame (MDF), it was found that free indicator no.31591 is working 

in the vertical no.16/3/27 belonging to telephone no.32420 of the plaintiff and 

consequently,  the  meter  reading  recorded  against  the  closed  telephone 

no.31591.  On  23/1/92,  he  along  with  SDOP,  DI,  and  Sectional  Lineman 

conducted a vigillence investigation in the premises of the plaintiff when it was 

found that STD connection was available in the telephone no.32420 (Non-STD 

catergory). On giving a ring from other telephone no.25155 to 32420, there was 

no ring whereas, on 22/1/92 whilethe subscriber was given from last point in 

MDF vertical of telephone no.32420, the subscriber told that said telephone 

was working alright. The subscriber also, told that he gave verbal complaint but 

no written complaint  was lodged for  last  many years whereas no fault  was 

reported in the subscriber's fault card after 1990. Accordingly, DW1 submitted 

the vigillence and inspection 
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reports vide Ext.1 and 2. he also, submitted the report of lineman vide Ext.3. 

DW1 proved the above documents. 

. The evidence of DW1 is corroborated by DW2 who is an official 

witness  of  the  defendants.  Furthermore,  the  contents  of  Ext.1,  2  and  3 



supported the claim of DW1 and 2. On the basis of above, AE(M/C) kept the 

vertical no.16/3/27 disconnected vide Ext.4.  DW1 stated that due to above 

mischief, the defendants suffered huge loss vide Ext.5, 6 and 7 which are FMR 

of telephone no.31591, 32420 and 25155 while Ext.8 is subscriber record card 

of  telephone  no.32420.  It  is  deposed  by  DW1 that   on  the  basis  of  such 

investigation, it was found that there was total calls f 59,600 recorded in the 

meter against closed telephone no.31591 due to misuse by the plaintiff through 

the  telephone  no.32420  as  per  FMR  from  15/10/91  to  30/1/92,  the  cost 

amounting to Rs.65,305/- and he reported to AO(TRA) vide Ext.9. Accordingly, 

DE (External) issued a notice on 7/4/92 for payment of Rs.65.305/- within 7 

days or telephone no.32420 vide Ext.10. 

. Thus it shows that the telephone no.32420 was connected to 

dead phone no.35191. The said anomely was due detected by investigation 

duly  conducted  by  DW1  with  his  staff.  He  was  also,  the  part  of  such 

investigation. Both DW1 and 2 were duly cross-examined by the appellant but 

detected minor  infirmity  which cannot  be derailed the subject  matter  of  the 

case. The evidence of DW1 and 2 cannot be disbelieved as they performed 

their official duty to find out the corrct position of use of telephone no.32420 of 

the appellant. The vigillence report is needless to divulge immediately, since 

there was confidential  investigation conducted in  connection with  misuse of 

telephone no.35191 by the appellant. By such mischeif, the appellant availed of 

STD facilty  of its phone no.32420 which is not connected with such facility. 

. On  the  other  hand,  the  plaintiff/  appellant  tendered  orular 



evidence without support of any material. The official documentary evidence so 

tendered cannot overwieghing such  evidence of the appellant. None the less, 

the appellant used and availed the service of STD for its  phone by using the 

vertical of a dead phone. It is correct to say that DW1 and 2 does not indicate 

the names of departmental employees who involved to provide such facility to 

the appellant for illegal gain. But that does not go to say that the 
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appellant did not availed of the service of STD facility which is knowingly not 

provided to its phone. 

. In view of matter after considering the evidence on record with 

the  official  documents,  it  is  clear  that  the  appellant  misused the  telephone 

no.32420 by connecting it vertical to another dead phone to evade the public 

revenue  in  connivance  with  some  unscrupulous  staff  of  the  defendants  to 

misappropriated the public money, and thereby, the defendants are entitled to 

be recovered it. Hence the appellant is liable to pay the amount of Rs.65,305/- 

to the defendants. No other view comes out of evidence on record. Thus  point 

no.1 is decided in affirmative. 

. It would be appropriate to say that the cause of action means 

that  a  bundles  of  facts  which  are  to  be  proved  by  the  plaintiff  to  get  a  

favourable decree in a case. There is no such statutory  defination of the cause 

of action. Unless these bundles of facts are not able to show and prove, it 

would say that there is no cause of action for the case. In the instant case, a 



notice dated 7/4/92 under Rule 421 of  Indian Telegraph Rules was served 

upon the plaintiff/ appellant for payment of Rs.65,305/- as arrear bill for misuse 

of telephone no.32420 which the appellant denied. Thereafter, on 10/4/92, the 

appellant  received  a  bill  for  Rs.65,305/-  only  which  also,  denied  by  the 

appellant.  Subsequently,  the  appellant  filed  reply  to  the  above  notice  on 

15/4/92 dening the entire allegation in the said notice. Similarly, the defendants 

brought the allegation of misuse of telephone no.32420 without STD facility by 

diverting the exchange vertical to a closed telephone no.35191 in connivance 

with the staff of the defendants on the basis of investigation and inquiry. Thus 

all these facts leads to create cause of action for the suit which needs to proper 

adjudication to find out real controversy between the parties. Hence it appears 

that  there  is  cause  of  action  for  the  suit  of  the  appellant.  Thus  the  view 

oflearned trial  court is not accepted on the issue. As such the point no.2 is 

decided in affirmative. 

. Learned  counsel  for  the  respondents  relied  that  decision 

reported  in  AIR  2012  Gau  156 G.M.  Telecommunication,  BSNL, 

Agartala & ors. vs. Swapan Bhattacheryya and submitted that the 

appellant ought to have referred the dispute to arbitration. On perusal of the 

said decision, it appears that it relates to Consumer Protection Act and S.7B of 

Telegraph Act 
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with Rule 413 of Telegraph  Rules, held that in respect of non functioning of  

telephone or for excessive billing, remedy would lie in seeking arbitration and  

not in making complaint u/s 12 of CP Act. Although the  above decision was 



passed subsequently in 2012, it is correct to  say that the parties should have 

referred the matter to an arbitrator to resolve the dispute in view of section 7B 

of   Telegraph  Act.  Thus  the  appellant  approached  a  wrong  forum first  to 

redress the grievences. Learned trial court held that BSNL was a necessary 

party in the suit  since the entire telecom authority was taken by the BSNL. 

Such deficieny adversely effects the suit of the appellant. In the light of above 

view, it appears that the suit of the appellant is not maintainable. Accordingly, 

the point no.3 is decided in negative. 

. In  the  result,  this  appeal  fails.  Accordingly,  the  appeal  is 

dismissed.  The impugned judgment  and decree is  affirmed with  the  above 

modification. Prepare a decree. 

. Send back the record to the learned trial court immediately. 

. Given under the hand and seal of this court on this 19th day of 

August, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. District Judge No.1              Addl. District Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati


